THE PROTECTION FROM DOMESTIC VIO ENCE BILL. 2004

4 Bill 1o preiect the ngms of women who are victinms of vielence of any rind
cecurring within the family and 1o provide for maners connected therewith or
incidental thereto

Be it enacted by Parliament in the Fiﬂy—ﬁﬁh Year ¢f the Republic of India .3
follows:- - :

CHAPTER 1

1 Shart title. extent and commencement.

(1) This Act may be called the Protection frema Domestic Violence Act, 2004,
(2) It extends to the whole of India except the  State of Janunu and Kashmir.,
3) It shall come into force on such date 2s the Cenral Government may, by

notification in the Official Gezerte, appain:

X Definitions.

In this Act,. un]ess the context otherw:se requues -

2) '*ggnevcd person”. means any woman who is or has been a relative of the
respondent and who alleges to have been subjected to act of domestic
violence by the respondent;

b) “application” means any application made by an aggri ieved person on her own

behalf
or on behalf of her chlld under this Act for anyv appropriate relief:

¢) “appropriate government” means the State Government in relation to States
and the Central Government in relation to the Centre:

d) “child” includes any adepted, step or foster child or any other minor. i.e..
below the age of 18 years, in 2 domestic relatiznship cor in a shared
household;




e) “compensation order” means an order granted in terms of Section 18 of this
Act; :

f) “custody order” means an order granted in terms of Section 17 of this Act;

g) “domestic incident report” means a report in the form prescribed made on the
receipt of 2 complaint of domesﬁc violence by an aggrieved person;

h) "domestic relationship" means a reiatio_ns}_iip between two persons who live or
have, at any point of time, lived together in the shared househ-oli: when they
are related by consanguinity, marriage, or throth a relaﬁonship in the nature
of marriage, adoption or are family members li\;ing together as a joint family;

1) “domestic violence” has the same meaning as assi gned to it in section 4;

) “dowry” shall have the same meaning assignec o it under the Dowry
Prohibition Act, 1961; -

k) “Magistrate” means the Judicial Magistrate of the first class or the
Metropolitan Magistrate, as the case may be, exercising jurisdiction under the
Code of Criminal Procedure, 1973 in the area where the aggrieved person
resides temporarily or otherw;se or the rCSpondent rcszdes or the domcstxc

violence is allegcd to have taken place;

[) “medical facility” means medical faciliies notified by the nppropnatc government
undex this Act;

m) “monetary relief’ means compensation which a Magistrate may order at any
stage during the hearing of application seeking a protection order, to meet the
expenses incurred and losses suffered by the aggrieved person as a result of

the domestic v1olen\,e

n}“notification™ means a notification published in the Ofizial Gazette;

A

0) “prescribed” means prescribed by rules made under this Act:

p)Protecuiicn Qfficer” means an officer appointed by thie Ttate Govemment under

SEeiten



q) “protection order” means an order made under section 15;

1)"residence order” means an order granted in terms of Section 15 of this A;St';

s) “respondent” means any person who is or has been in a domestic relationship

with the aggrieved person and against whom the agprieved person has sought any '
relief under this Acty - : ’ :

1)“service provider” .means any. voluntaty association registered under the .
- Companies Act, 1956 or any other law for the time being in force with the
objective of .protecting the rights and interests of women by any means

including legal ald, medical, financial or other assistance.. .

u) “shared‘household” means a household where the person aggz:ievcd lives or at
any stage has lived in a domestic relationship either singly or ._z.ilg;ng.With,the _—
respondent and includes such. a_hou_schgid whether owned or tenzntéd either , _
jointly by the person aggrieved and the Tespondent, or owned or teninted Bierit

either of them, any such household in respect of which either th@pg?;qn‘__q,; .

aggrieved or'thé féspondent’ 6 ‘bt Jointly or singly*hiave dny. gt fitle,

- interest or equity and ificludes such & househigld which may belong to thé joint - -
family of which ‘the resporideat s ;{a--‘méﬁf)ér;"k%eéﬁééﬁvéfﬁf'ié;rﬁethéi'*' the
rcs;mndénf OI person aggrievad_has any right, title or interest in'fhc“:’s’liéf@d'

’ l}ous.éhold”r ‘

3. Act not in derogation of any other Jaw.

The provisions of this Act shall be.in addition 10, and not in derogation of the

" provisions of any other law, for thé time being in force.



CHAPTERI -

4. Domestic Violence.-

Domestic violence mcans an act, omission Or commission or any conduct of the
respondent which: ‘ '

(a) harms oI injures or endangers the health, -safety, life, limb or well-being;
whether mental or physical, of the aggrieved person OF tends to do so and

includes p.hyslcal abuse, sexual abuse,’ vcrbal and emotional-abuse and economic

abuse; or ’ '

(b) barasses, harms, injures or cndangers the azgnevcd person with 2 view to
coerce her or any other person related to her tc mect any unlawful demand for

any dowry; OI other property ot valuable security; 0 ) _

(¢ ) threatens the- aggrieved pexson or any person related to her by any conduct
mentioned in clauses (a) and @por - " : Ty ; b
(d) otherwise -injures Or causas harm, whether physxcal or- mental to the-

apgrieved person. . S

Elplanatmn 1. . g B0 Bz : .
() "Physical abuse" mciudcs any : act or, oonduct whch is of such a natuxc asto,

Physical abust
cause bq@;l_y_gmp?_lgagn, or ¢ danger to life, hmb or health or xmpaxr the health or .
development of the person. aggrieved and includes assault, criminal _n;mmldatlon

and crirpinal force.

(1) "Sexual abuse" includes any conduct of a sexual nature that abuses,

humiliates, degrades OF otherwise violates the dignity.

(iii) "Verbal and emotional abuse" includes.-

Verbal and emOUOBE ===

(2) insults, ridicule, humiliation, name calling, including ~insults, ridicule
spccmlly with regard to not having a child or 2 male child, or;

(b) repeatad threats to cause physical pain to any person in whom the person
aggriev: ed is interested.



(1v) “Economic abuse” includes —
£tonomic abuse

her children if any, stridhan, property, jointly or separately owned by. the Ppersons
aggrieved, payment of rental related to the shared hquseho]d and maiz;fenance;

immovab}e, valuables, sh‘ares,'s_ccu_dﬁ_es_, boz;ds etc or other Property in which the
berson aggrieved -has an interes_f or is entitled t& -us'e by:vil;tue of the domesnc
relaﬁonship or which may be reasonablyl r_e&ipir'éd by the person aggrieved or her
children or her stridhan or any other p-ropcrt-y joinﬂy or sepéfateiy hel(;l by the

berson aggrieved: or

Explanation 25 : ) :
A single act of commission or omission may constitute domestic violence.

T

‘ CHAPTER 1T -
5. . Aggointn_lépt of Protécﬁon Oﬂice;. _

appoint such number of Protection Officers in each district as it may
consider necessary and shall notify ‘the area Or areas within which g

Protection Officer shall exercise his powers angd perform his duties under

this Act.



(2) Protection Officers shall as far as possible be .women and shall possess

such qualifications and experience as may be specified in the rules.

(3) The terms and conditions of service of the Protection Officer and other
officers subordinate to him shall be such as may be prescribed.

6. Duties and. Functions of Protection Officers:-
(1) It shall be the duty of the Protection Officer
a) To assist the Court in the discharge of its functions under the Act;

b) To make a Domestic Incident Report in the presciibed form ujjon receipt of a: -
complaint of domestic violence and forward copies thereof to the police
officer in charge of the police station within whose jurisdiction the violence
was committed and the service providers in thaf area; B

c) If the aggrieved person so desires, to make an application to the court for the
protection order in the prescribed form; '

d) To ensure that an aggrieved person is provided legal aid under the Legal
Services Authority Act.and make available prescribed fomms in which the

complaint can be made free of cost;

¢) To maintain a list of all service providers providing legal aid, counselling,

~ shelter, medical facilities in thejurisdiction; Y

f) To make available a safe shelter hom, if the person aggrieved o requires #nd’
forward a_copy of his-report of having lodged an aggrieved women in a -
shelter home to the police and Magistrate having jurisdiction in the area
where the shelter home is located; ' '

g) To get the person aggrieved medically examined, if she has Siitained injuries " -
and forward a copy of the medical report to the police and Magistrate having
Jjurisdiction in the area where the domestic violence took place; - '

h) To ensure that the order for monetary relief under Section 16 is complied with
and executed, in accordance. with the procedure prescribed under the Code of

Criminal Procedure.

(2) The Protection Officer shall be under the control and supervision of the Court,
and shall perform duties imposed on him or her by the Court and by this Act.



(3) A Protection Officer shall be considered a ‘public servant’ within the mezaning
of the Indian Penal Code for the purposes of this Act.

il Information to Protection Officer and exclusion of liability.

(1) Any person who has reason to believe that an act of domestic Violence has
been, is being, or is likely to be committed, may give information to the
‘Protection Officer.

(2) No liability, civil or criminal, shall be incurred by any person for information
given in good faith for the purpose of sub-section (1).

8. Duties of the police, service provider and Magistrate

A police officer, protection officer, a service provider or & maglstraic who has
received a complaint of domestic violence or is othcf\avjse. present at the scene of -

an incident of domesiic violence or when the incident of domestic violence is

reported to him, shall- ' _ S I

(1) inform the person aggrieved of her right to apply for and obtain a protection
drder, an order for monetary relief, custody orders and/or'a-féégaéﬁéc.bf&ér
under the provisions of this Act; o C kg S

(2) inform the person aggrieved of the sefvices of service providers; . ... .

(3) inform the aggrieved person of the services of the protection officers;

(4) inform the person aggrieved of her right to free legal services under the Legal
Services Authorities Act, 1987; .- '

(5) inform the aggrieved person of her rigflt to file a complaint under Section
498A of the Indian Penal Code, 1861, Wherever relevant.



Provided that nothing in this Act sha]l be construed In any manner as to relieve a
police officer from his duty to proceed in accordance with law upon receipt of

information as to the comimission of a-cognizable offence.

a N CHAPTER IV
Procedure For Obtaining Protection Order

9. Application to Magistrate.

(1) The aggrieved person who is a victim of domestic violence, or any other
person on her behalf, or the Protection Officer, may préscpt an application
to the Magistrate for seeking r‘élief under section 15.

(2) The application under sub-sectlon (1) may contain pamculars m such
form as may be prescnbed OT as near thereto as possxble

(3) The Magistrate shall fix first datc of hearing, which shall not exceed three
days from the dafe of the receipt of the apphcatxon by the Maglstrat: for

cons:deratmn of the apphcatlon_

@ The apphcahon made under clause (1) shall be dlSpOSed of wﬁhm a’
pcnod of 60 days. i e '

10. Servxce of notu:e ‘

(1) Nome of the daie fixed under section 9 shall be gwen by thc Magzstraic to
the Protecﬂon Officer, who shall get it served by such m_eans as may be
presctibed on the respondent, and on any other person, as directed by the
Magistrate within a maximum period of two days.

(2) A declaration in such form as may be prescribed, of the Proicction Officer
regarding service of notice shall be the proof that such noﬁce was served
upon the respondent and on any other person as directed by the Magistrate
unless the contrary is proved.



11 Counselling

(1) The Magistrate at any stage of the Proceedings under the Act may direct the
respondent to tndergo mandatory counselling with a service provider- who is

qualified in counselling,

14. Right to reside i_n a s_hared household and the right to.

against violence
e e

she has any right, titie or bencﬁci_al interest in the same,



o

i

15. Passing of protection and residence orders

, (1) The court on being satisfied on a balance of probabilities that domestic

violence has taken plﬁce or is likely to take place, may pass a protection order

prohibiting the respondent from:

»
(ii)
(iii)

@(iv)

™)
(vi)

(vii)

committing any act of domestic violence;
aiding and abetting in the commission of acts of domestic violence;

entering the place of employment of the person aggrieved or, if person
aggrieved is a child, its school; or any other place frequented by the
person aggrieved; '

attempting to comumunicate in any form whatsoever with the person
aggrieved, including personal, oral or written, electronic or telephonic
-contact; .

committing any other act as specified in the protection order; .

alienating any assets, operating bank lockers or bank accounits used or

held or enjoyed by, both parties, jointly or singly by the Respondent;
including her-stridhan or any other property held either jointly by, the

parties or separately by them without the leave of the court;

causing vioh_:nce to the dependants, other relatives and persons who .
. give the person aggrieved assistance ﬁom'dqmestiq violence. . ;

(@) In addition to the “order under sub-section (1), or btherwise','the' court, on

being

placg,

@

may pass a residence order to:

satisfied on a balance of probabilities that domestic violence has taken

L

restrain the Respondent from dispossessing _or in any manner
disturbing the possession of the aggrieved persbn from the shared
household, whether or not the Respondent has a legal or equitable

interest in the shared household;
direct the Respondent to remove himself from the shared hoi;.éehold; :

restrain the Respondent or any of his relatives from entering any
portion of the shared household in which the aggrieved person
resides;

restrain the respondent from alienating or disposing off the shared
household or encumbering the same;



11

(v) restrain the respondent from renouncing his rights in the shared
household except with the leave of the court;

wijsEzdirect the respondent to secure alternate accommodation for the
person aggrieved or to pay rent for the same, if the circumstances so

require.

Provided that no order under sub-section 2(if)shall be passed against any

respondent who is a woman.

(3) The court may impose any additional conditions or pass amy other
direction which it deems reasonably necessary to protect and provide for the

safety of the person aé_gr:icved or any child.

(4)  The court may require from the Respondent to execute a bond, with or
‘without sureties, for preventing the commission of domestic violence. An érder

under this sub section shall be deemed to be an order under Chapter VI of the

Code of Criminal Procedure and dealt with accordingly.

(5) - While passing an order under sub-sections (1), (2) or (3), the Court may
also pass an order directing the police to give protection to the person aggrieved .
or to assist her or thc person makmg an app]xcatzon on hcr behalf in the

1mplcmentat10n of the order

6) While making an order under sub-section (2), the court may impose on
the respondent obhgatlons relating to thc d:schargc of rent or other paymcnts

havmg regard to the fmanmal ncvds and resources of the partu,s

) The court may direct the police officer in—charge of the po]icc station in
-whose Junsdvcnon the Mag:stratc has been approachcd to assxst in the

1mpIcmcntanon of the Protccnon Order

(8)  The court may direct the respondent to return to the possession of the
person aggrieved her stridhan or any other property or valuable security to which

she is entitled to either singly or jointly.

(9) The court shall, in all cases where it has passed 2 protection order under this

section, order that a copy of such order be given to the parties to the application,



12

police officer in-charge of the police station in whose jurisdiction the Magistrate
has been approached, and any service pfovidcr located within the local limits of
the jurisdiction of the Court and if any service provider has registered a domesnc

incident report, to that service provider.

16 Monetary Relief-

(1) The court may direct the respondent to pay monetary relief to meet the
expenses incurred and losses suffered by the person aggrieved and any child as a

result.of the domestic violence and includes but is not limited to-

1)  loss of earnings;
1) medical expenses; f
iii) loss caused due to the destruction, damage or removal of any property

; from the control of the person aggrieved; -
iv) mainterance for the person aggnevcd as well as her chnldren, if any,

including an order under or in addition. to an order under-Section 125,

CiPC . : 85 I @ &

Expianatioﬁ 1: The monetary relief gfaﬁtéd uqd;ar sﬁb?secﬁon (1) shall be
adequate, fair and reasonable and consistent with the standard of living to which -

the aggrieved person is accustomed: I ad

.....

sum payment or monthly paymcnts of mamtenancc as the naturc and ,

circumstances of the case may rcqulre

L

|Explanation 3 (I) If an order for mamtcnance remains unexccuted w:thm a

reasonable period despite the best efforts made under this Act, the couft shall
direct that the aggrieved person be given all the benefits available unhder existing
ovcrly alleviation schemes of the appropriate government mentioned in the

Schedule to this Act as amended from time to time.

(2) Copiés of an order for monetary relief shall be forwarded by the Court to the
[ -
parties to the application and to the Station House Officer of the police station

within whose jurisdiction the respondent resides.
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(3) The respondent shall pay monetary relief to the rerson aggrieved withiz the

F date specified in the order made in terms of sub-section (1) and in accordamce

with the terms therein.

(4) The Magistrate may, upon the faﬂt_lre on the part of the respondent to make
payment in terms of sub-clause (3), by an order, direct an employer or a debtor of
the respondent, to directly j:say to the Person aggrieved or to deposit with the court
@ portion of the wages or salaries or debt dye to or accrued 1o the cregit of the
respondent, which amount mey be adjusted towards the monetary relief payable
b)-l the respondent. ' 5

17. Custodv Order —

Noh\'ithstanding any other law in fo_rcc, the court may, at any stage of the bearing
of the application for protection order or for reliefs under sections 16 and 18,
g7ant temporary custody of any child or children to the person aggrieved or the
person making an application on her behalf and specify, if n-eccs'saxy,

armangements for visitation by the respondent.

Provided that if ﬂx;:_/l_\d___agis_t_r;a}t_c is of the opinion that visitation will be harmful to
the interests of the child, the Magistrate shal] refuse such visitation, =~

) 18. Compensation Orders —-

(1) In addition to other rchefsunde;sectlons 15,96, 17 ssd 19 or Sﬁlerwi'se'
under this Act, the court m_aiy on an application By the _pcrs_'on aggrieved,
pass an drdf‘:f.directir.l‘ggﬂie :respondent to pay cornp'en_s:aﬁ6n and c'i}iniage's'
for the injun:cs, including mental tortyre and emotio'ria-]_ cfistrc’ss, ‘caused by

the acts of domestic violence 6ommiftcd by the said respondent,

(2) The person aggrieved may make an application for compensation and
damages under this section without prejudice to the right of such person
to institute a suit for compensation or damagesj for the injuries caused by

the acts of domestic violence committed by the respondent.
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Provided that where a decrcc for any amount as compensation or damages
"has been passed by-any court in favour of the person aggrieved, the
amount, if any, paid or payable in pursuance of the order made by the
court under this Act skall be set off agamst the amount payable under
such decree and the decree shall, notw1thstandmg auythmg contained in
the Code of le Procedurc 1908 {3 of 1908), or any other lawjfor thc

time being in force, be cxccutablc for the balance, if any, left aﬁer such

set off.

19. Power to grant interim and exparte orders

(1) In any proceeding before it under this Act, the Court may pass such interim

order as it deems just and proper.

(2) If a court is satisfied that an application prima. facie discloses that the
respondent is committing, or has committed an act of domestic violence or that
there isa ljkelihéod that the respondent may commit an act of domestic violence,
it may grant an ex parz‘e order on the basis of the afﬁdavat of the aggnevcd pcrst)n '-_

under sections 15 to 18 agamst thc rcspondent ina form as may bc pr:scn'bcd

e sl e

under e e, . e \{ . [ . B o .

? 20- Durahon and alte;‘aflon of protectlon oi:der.

(1) A protecnon order madc under secnon 15 shal] be | in forcc t111 the aggnevcd

person applies for dlscharge

2) The protection order, for reasons to be recorded in writing, may be altered,
modified, varied or revoked, on an application by an aggrieved person, provided that
the Magistrate is satisfied that there is a change in the circumstances that requires such

alteration, modfication, variation or revocation, as the case may be. '

21.  Relief in other suits and legal proceedings

(1) Relief available under sections 15 to 19 of this Act may also be sought in any

legal proceeding, before a civil court, family court or a criminal court, affecting
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the person aggrieved and the respondent whether such proceeding wes inftiated

before or after the commencement of this Act.

(2) Such order may be sought in adaition to and along with any other relief that
the person aggrieved may pray for in such suit or legal proceeding, civil or

criminal.

22, Jurisdiction

1). Jurisdiction to grant a protection order and/or try offences under this Act lies
‘with any court, within whose jurisdiction — =

i. the person aggrieved permanently or temporarily resides, carries on business or -
is employed; :

ii. the respondent resides, carries on business or is employed; or,
11. the cause of action arose.

2) Any order made hereinunder shall be enforcezable throughout India.

23, Procedure-

ey Except as otherwise statcd n thlS Act, proceedings’ regardmg the i 1ssuance oL -
ordcrs undcr sections 11, 15 16, 17, 18 and 22 and offenées under section 27Q1)

provzded herein shall be governcd by the Code of Criminal Procedure, 1973.

"(2) Nothing in sub-section (1) shall prcvcnt the court from laying down its own -
procedure. ‘

24, Court Fees
No court fees shél_l be payable for any applications under this Act.

CHAPTER V

Miscellaneous

25 Appeal

There shall lie an appeal to the Court of Session within thirt_y days from the date
on which the order made by the Maglstrate is served on the aggrieved PErson or

the respondcnt as the case may be.
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26. Protection Officer to be a public servant.

Every Protection Officer, when acting or purporting to act under this Act, shall be

deemed to be a public servant within the meaning of section 21 of the Indian
Penal Code, 1860. ‘ .

27.  Penalty for breach of protection order by respondent. .

(1) A breach of protection order, or of thé_ interim protection order, by the

respondent shall be an offence and shall be punished with imprisonment

of either description for a term which may extend 1o one year, or with fine

which may extend to rupees twenty thousand, or with both.
(2) The offence under sub-section (1) shall be triablc by the Magistrate who
had passed the previous order, breach of which has beern caused by the

accused.

(3) While frammg charges under sub-section (1), the Mag13trate may also
frame charges under Sectlon 498A of the Indian Penal Code, any othcr
prowsxon of the Indlan Penal Codc or the Dowry Prohxb:tlon Act;1 1961 if

the facts chsclosc the commission of af offence under those sections.

28. Cooruzance and proof

(1) Notwithstanding anything contained in the Code of Criminal Proccdure
1973 (2 of 1974), the offence under section 27 (1) shall be cognizable and

non-bailable.
(2) The Court may conclude the commission of an offence undf_;r‘se,ction

27(1) upon the sole testimony of the person aggrieved.

29. Penalty for not discharging duty by Protection Officer.
If any Protection Officer fails or refuses to discharge his duties as directed by the

Magistrate in the protection order without any sufficient cause, he shall be

punished with imprisonment of either description for a term which may extend to

- one year, or with fine which may extend to rupees twenty thousand, or with both.
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30.  Cognizance of offence committed by the Protection Officer.
No prosecution or other legal proceeding shall lie against the Protection Officer

unless a complaint is filed with the previous sanction of the State Government or

an officer authorized by it in this behalf.

31.  Protection of action taken in good faith:

No suit, prosecution or other legal proceedings shall lie against the Protection
“Officer for any damage caused or likely to be caused by anything which is in
good faith done or is intended to be done under this Act or any rule made

thereunder.

32. Powers of Service Providers

(1) Any service provider registered under this Act shall have the power to:
a) record the Domestic Incident Report in the prescribed form if the woman

so desires and forward a copy thefcof to the protection officer and Magistrate
having jurisdiction of the place where the domestic violence took place.

b) get the person aggrieved medically examined drid-forward a copy of the -
medical report to the protection officer and the police- Within the jurisdiction-
of the place where the domestic violence took place.

c) ensure that the aggrieved person is provided shelter in.a'shcitcr home, if
she so requires and forward a report of the lodging of the aggrieved person in
the shelter home to the police within whose jurisdiction the domestic

violence took place.

33. Duties of Government

(1) It shall be the duty of the Central Government and the State Governments to
provide adequate shelter homes, medical facilities and legal aid for women facing
domestic violence.
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(2) The Government of India, as Well as the State Governments, shall ensure that-

(D) The Act and the contents thereof recejve wide publicity in the

television, radio and the print media at regular intervals;

(i) © The government officers, the police and the members of the Jjudicial
services are given periodic senSItizatlon and awareness trammg on the

issues addressed by this Act:

(i)  Effective co-ordination between the services provided by concemed
ministries dealing with law and order, health, human resources ‘and
any other concerned ministries to address issues of domestic violence -

and periodically review the same; and

{(iv)  Prepare and put in place protocols for the various mmlstnes coucemcd

~ with the delivery of services to women under this Act mcludmg the

courts.

34. Powerto make ;"ules. i

(]) The apprepnatc govcrnment may, by. notlﬁcatlon in the Official Gazette
make rules for carrying out the purposes of this Act

(2) In particular, and without prc_;uchce to the generality of thc foregomg powcr
. such rules may prowdc for all or any of the folIomng matters, namely:-

a) qualiﬁcations experience and tcnns of conditions of service ‘for the
appomtmcnt of Protecnon Off icers and other officers subordinate to him under
section 5 )

b) prescribing the form in which the application may be presented;

c) prescmbm g the form in whlch the domestic mc1dent report will be made

d) provide for the maintenance of a register of service ‘providers;

¢) provide for the maintenance of a list of shelter homes and medical facilities

to be notified in the official gazette;

f) specify poverty alleviation schemes in the schedule ;

£) any other matter in connection with or in relation to this Act.
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(3) Every rule made under this Act shal] be laid, as soon as may be after it is
made, before each House of_ParIiament, while it is in session, for a total period of
thirty days which may be compromised in one session or in two or more
successive sessions, and if, before the expiry of the session immcdiatcly

following the session or the successive sessions aforesaid, both Houses agree in
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Statement of'Obiects and Reasons

Domestic violence is undoubtedly a human -righfs issue and serious
deterrent to development. The Vienna Accbrd of 1994 and the Beijing Platform
of Act (1995) both have acknowledged this. The United Nations Committee on
CEDAW (Convention on Elimination of All Forms of Discrimination Aga{inst
Women) and in its general recommendation No. XII (1989) has recommended
that State parties should act to protect women against violence of ah_y kind

especially that occurring within the family.

- 2. The phenomenon of domestic violence is widely prevalent but has remained

largely invisible in the public domain. Presently, where a woman is visited with
cruelty by her husband or his relatives is an offence under section 498A of the

Indian Penal Code, 1860. The civil Jaw does not address this phenomenon in its

_ entirety.

3. With a view to providing a remedy under the civil law which is intended to
preserve the family and at the same time provide protection to victims of

domestic .noIence legislation is being proposed. The main features as contained

in the Bill are as follows: -

1) The Bill seeks to cover those'women who are or have been in a
relationship with the abuser where both parties have lived together in a
shared household and are related by consanguinity, marriage (not
necessarily legal) or a relationship in the nature of marriage, or adcption;
in addition relationship with family members living together as a joint
farnily are also included: What his means is that even those women who
are sisters, widows, mothers, single women, or living with the abuser are
entitled to legal protection under the proposed Bill.

2). Domestic violence includes actual abuse or the threat or abuse that is
physical, sexual, verbal, emotional and economic. Harassment by way of
unlawful dowry demands to the woman or her relatives would also be
oovercd under this definition. -

3) One of the most important features of the Bill is the woman’s right to
secure housing. The Bill provides for the woman’s right 1o reside in the
matrimonial or shared household, whether or not she has any title or rights
in the household. This right is secured by a residence order, which is
passed by a court.



4)

5)

21

The other relief envisaged under the Bill is that of the power of the court
to pass protection orders that prevent the abuser from ziding or
committing an act of domestic violence or anv other specified act,
entering a workplace or any other place’ frequented by the abused,
atiempting to communicate with the abused, isolating any assets used by
both the parties and causing violence to the abused, her relatives and
others who provide her assistance frora the domiestic violence.

The draft Bill provides for appointment of Protection Offices and NGOs
to provide assistance to the woman w.rt medical examinations, legal aid,
safe shelter etc.

et ssiss
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MEMORANDUM REGARDING DELEGATED LEGISLATION

Sub-clauses (2) and (3) of section 5 seek to confer power on .tﬁe Central
Government to make rules for prescribing the qualification, terms and conditions
of service of the Protection Officer and other officers subordmate to her/him.
Section 6(1)(b) confers power on the Central Government to make rules for |
prescribing the form in which the Domestic Incident Report is to be made. Sub-
section (2) of section 9 confers power op the Central Government to make rules
for prescribing the form in which the application may be presented by the

aggrieved person to the Magistrate. Sub-sections (1) & (2) of section 10 confer
power on the Central Government to make rules regarding sérvice of notice on
respondent. Sub-section (2) of section 19 confers power on the Central
Government to make rules for. prescribing the form in which the affidavit - may be
filed by the aggneved person to the court. , =

2. . The matter in respect of which provision may be mae in the rules are
generally matters of procedure and deails. The delegation of legislative powcr, is

therefore, of a normal character.



Submissions on the Protection from Domestic Violence Bill 2004

3.

1.

Title of the Bill- if the objective of this Bill should be twofold. First,

to provide protection to women facing domestic violence and

secondly, to prevent the incidence of domestic violence. Hence
- it is suggested that the fitle of the Bill be amended as follows:

“The Domestic Violence - Against Women (Protection and
Prevention) Bill." .

Preamble- The Preamble to any law is important in setting the
broad context within which the law is expected to work. Since
the Bill on domestic violence attempts fo codify human rights
standards and victim friendly perspectives towards domestic
violence, the Preamble becomes all the more important towards
establishing and recognizing these rights.

The Preamble should emphasize three. rights important in the
context of domestic violence - the right of every woman to live
a life free of violence, the rnight fo speedy and effective
profection and relief from domestic violence and the right of
every woman to reside in the shared household. The Preamble
should also mention the source of such rights. This enables such
rights to be traced back to the rights of equality before the law
and equal protection of the laws and the rights of life and liberty
enumerated in the Constitution of India (Arficles 14, 15, 21). Such
rights also find elaboration in  various infernational law
documents including the Convention on the Elimination of
Discrimination Against Women (CEDAW) and the United Nations
Declaration on the Elimination of All Forms of Violence against
Women. - : '

Definition of aggrieved person The draft Bill mentions the word
‘relative” in relation to aggrieved person. The word ‘relative’ may
not cover relationships of cohabitation and where the women are
in live-in relationships. A co-habitee may not be considered a
‘relative’ by the courts. As the Bill is intended to cover such
relationships of cohabitation as reflected in the definition of *
‘domestic relationship in Section 2(h) and reference in the
Statement of Objects and Reasons, this section should be rephrased
to provide that an “aggrieved person” means any woman who is or
has been in a domestic relationship with the respondent and who
has been subjected to acts of domestic violence;"



Definition of “domestic relationship”- it is suggested that the
word ‘joint'’ appearing before the word “family” be dropped ,
so that the phrase does not limit the understanding of domestic
relationships to the traditional joint family set up and to take into
account situations which may not be covered by such phrases
and to present a broader understanding of relationships and
modes of living arangements.

Definition of “service providers” - the Service providers envisaged
under this law are voluntary organizations working in the area of
women’s rights and so must be registered under the Societies
Registration Act, 1860 and not incorporated under the Companies
Act. ’

The idea of including this provision in the law was to provide
recognition to the work carried on by the voluntary organisations
engaged with the issue of women's rights and provide them
protection for providing legitimate and urgently needed support io
women in distress. The Bill recognizes that the State role will be
complemented by the role of non-State service providers for
effective prevention of domestic violence. It is therefore important
that the role of such organizations is encouraged, and nof
discouraged by a burdensome system of incorporatfion under the
Companies Act.

Voluntary and non-governmental organizations providing medical
and legal aid and shelter to women facing domestic violence play
a very important role towards the prevention of domestic violence
and in assising women. These organisations are voluntary
organisations and are not in a majority of the cases incorporated as
companies under the Companies Act. '

We also suggest the incorporation of the phrase “and registered in
a ‘register maintained under this Act” may be added to the
definition of ‘service provider'. If an organization fulfiling these
criteria would like to adopt a role under this law, it will need to enter
its name in a register maintained by the State; there is no forma|
screening process of such providers under the law. This simplicity in
proceedings must be maintained.



Definition of “shelter home”- this definition is not present in the Bill
and requires inclusion.

Addition of the non-obstante clause (Section 3)- it is suggested
that a non-obstante clause “notwithstanding anything
contained in any law” is added to the Bill to emphasise the
complementary nature of this law. This law does not take away
or modify any of the existing reliefs under civil or criminal law. It is
meant to be used in conjunction with such reliefs.

Appointment of protection officers (Section 5)- the role of the

protection officer should be akin to the role of an outreach
officer of a court hence it is suggested that this provision be

amended fo include the phrase “to_gssist the court in the

dlschorge of its duties under this Act".
R

"

Duties of the police, service provider and Magisirate (Section 8)-
this section clubs together the duties of three disparate groups. It
is suggested that the duties of the police, the service providers,
medical faciliies be mentioned separately as the kind of
services they provide is different. It is also important to enlist the
duties of a “shelter home". The reason for elucidating the role of
each of these enfities is to ensure that a woman facing violence
and desirous of accessing the services of such entities is not
turned away. Further this puts in place the conditions for a multi-
agency response fo a woman facing domestic violence.

10. Application to magistrate (Section. 9)-In sub section (1) of this
- section, any person may apply on behalf the aggrieved woman

11.

for seeking relief. It is essential to add that the application be
brought only after the written consent of the aggrieved woman
is faken prior to the filing of any application.

Assistance of welfare expert (Section 12) -the term "welfare
expert" used in this provision finds no definition in Section 2,
Hence this provision is ambiguous and inaccurate. Further it is
disturbing to note the phrase “including a person engaged in
promoting family welfare”. It must be reiterated that this law is
towards stopping violence faced in shared living spaces and not
for providing reconciliation to the parties concerned. Hence this



15.Duties of governments (Section 33)- the appointment of state
and national rapporteurs is crucial to ensure the proper
implementation of the Bill. This Bill does not make any reference
to the appointment of such rapporteurs.

The State has the responsibility to ensure effective
implementation of this law. It can do this through the.
appointment of national and state level Rapporteurs. Such
Rapporteurs would have the power of annudl reporting on
trends of domestic violence and conducting studies on the
issues. They may call for reports on the functioning of this law
from all authorities and persons involved in this law. They also
have an acfive role in law reform and suggesting changes to the
portions of the law that may not be effective. Such Rapporteurs
should also have the power to participate in the planning
process towards the provision of a safe environment for women.
Thus, the office of Rapporteurs under this law helps to provide a
holistic analysis of the trends in domestic violence and
enforcement of this law. Hence the following addition should be
made to this provision

“The Government of India and the Stafe Governments shall
respectively appoinf an eminent person with expernence of
working on issues of women's rights as the Nafional and Stafe
Rapporteur for the prevention of domestic violence.

The Rapporteur for the Prevention of Domestic Violence,
appointed under sub-section (1] of this section shall have the
powers to perform all or any of the following:

(1) To make annual reports to the Cenfral and State
Governments on all matters related tfo the prevention of
domestic violence;

(2) To call for reports on the functioning of this Act from the Chief
Judicial Magistrate, Commissioner of Police, service provider,
shelter homes and medical facilities under the Acft, for the
purposes of preparing the annual reports;

(3) To undertake studies and make recommendations for the
effective implementation of the provisions of this Act from
time to time; :

(4) To review from time to time, the exisfing provisions of the law
on domestic violence;

(5) To participate and advise on the planning process for
securing a safe environment free of domestic violence
including the provision of adequate shelter homes, medical



facilities and legal aid to women who face domestic *
violence. '

The Nafional and State Rapporteurs may be assisted by the
service providers in the discharge of their functions.”



