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Muslim Women's Act :
Deathknell of Secularism

SUNIL MAITRA

“ARUSTUL BEGUM'S right arm is s mass of scarred, burnt
flesh, Puiling up the Jong sleeve behind which her disfigurement
is hidden, the recalis the ngony she underwent when, during one
of the many beatings she received in er in-law's house, she
was pushed on to u lighted stove, Taken to a doctor for treat
ment on two oceasions accompanied By & sister-in-law who
silently held her on a lzash, Arustul Beguni’s arm remained a
throbbing, swollen, raw iump of fiesh long afterwards.

"This was the colmination of ten years of marringe, during
which she was taunted and harsssed for not bringing enough
dowry and was beaten till she became unconscious by the fither-
in-Jaw and mother-in-law, divorced sister-in-law sxd Arustul’s
fraitseller husband. At every step, she had to obey others’
dictates: She was given only starvation diet, consisting of a
mezl of one chappati, whlie her husband was urged by his
family to find a richer, second wile.

"When they finally threw her out of the house, Arustol
Begum, who is middle-aged, looked like an old women, a mere
skeleton of her earlier self. Since that day, for the past one-and-
e-half-years, she had not seen her two seven and four year-old
daughters, who live in their father's liouse at Thane.  “If 1 yo
there to see them, they will kill me”, she fears,

“Arustu! B=gum’s appeal to"the Agdheri coust in Bombay
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far custody of the children biss been pending for the past six
months due to the constant adjournments sought by her hus-
band, “Only mothers and God can undersiand my agony. That
i why [ am'so unwell. If I can have my childres, I don’t want
anything more™, she says.”

“The hurrowing picture that emerges above comes from the
Survey conducted by the ‘Indian Express’ (Bombay) in three
Mubarashtra citles—Bombay, Pune and Nagpur—and published
on 20.4.36, It presents a grim picture of the plight of Muslim
women. The Survey continues :

“If Arustul Begum’s tale is disturbing, that of Madina
Mulla is horrific. Al the sge of 25, she is a threa-time divorces
with two kids, Married whea 17 to a driver in Burst, she was
abandoned by her husband within 20 days. To add to her WOLS
she was pregnant &t that time; while Madina was o her
mother's house, her husband disappeared without any (race.

"Madina’s secoad marriage, afier two vears, at the instance
of ber elder brother aad his wife, was to a man claiming to be
4 wealthy rrader from Bombay. The claim was a total koax as
Maudins, accompanied by & vear old daughter, scon found out.
Treated no detter than a servant in the crowded house, ghe
returned to her mother's home in & dejegted mood.

“To her dismay, she was pregnant once again, and guve birth
to 1 boy a few months luter, Her husband, however, refused to
take her back with the two kids saying, “If vou want 1o come to
my house, come alone.” Madina reluctantly left her children
with her mother and returned to her busband,  The reunion did
not last fong. On being tipped off that her husband planned to
sell ket off to un Arab, she roshed back to her mother once
again,

“Although she had no desive to remarry, Madina has no
other option, as her brother could not sccommodate her and
her children on his meagre salary, The third husband tortured
the children and she was compelled to send them to ap
arphanage. Harassment started soon affer and, finally, a dis-
gusted Madina walked out on her husband,

“With absolarély nothing to fall back on, Madina now
works as a midwife on a casual basis in a hospital in Pune, Her
biggest problem is accommodation. “There is no place ‘where

U'can spend a safe, peaceful night"", she confessed: :

"The traumaof a shattered marriage is ot et ‘behind 19
yearsold Zahids, who sat in the Mazagon Court in Bombay,
bolding her 1wo-month ‘old child. She was: barely jﬂi's_.',lo'
speak, choking over tears of misery welling up in heceyes. So
her plight was recounted by her father, ol :

“Daughter of a cyete shop owner, . she was married in
December 1984,  Four days prior to her wedding, her husband
Shamshuddin’s family demanded a Mercedez car, according to
Zahida's advocate, who produced as proof a zerox copy of the
tetter written in Urdu. However, under threar of setion under
the Dowry Act, the marsiage went through,

“Subject to her husband®s drunken assaults, Zahida was
finally physically thrown out of the house on March 26 this
year. Hor breast-fed baby was restored to her after she fled a
police case, Zahida has filed her miintenaace Aunder Section
125 of the Criminal Procedure Code for maintenance and return
of ber dowry worth Rs, 30,000,

“The stories of Arustul Begum, Madina Mulla and Zahida
are also the stories of countless others interviewed during the
course of this Survey. A tmajority of the women were hardiy
educated, not baving moved beyend cluss five or seven. A
common thread running through their stories was of harass-
ment to a point at which they were either forced to fleo their
husband’s house or were physically thrown out. Thus many
of these women were deserted, rather than divorced.” '
What happens 1o the women when she i divorced, deserted

‘or thrown out 7 Who is responsible for her and: her children’s
" maintenance 7 The Survey graphically illustrates the predica-

ment of such women and their natural families. Tt continyes :
S ihee Khurshid Bany of Pune dismissed the ’sﬁggés’tidn" that
her parents could support her.’ Tn her early twentics, ske is one’
of five sisters and two brothers. 'Her father, who 38 the sole
bread-winner of the family, earns Rs. 450 a month. Y
“Haviog studied up to the fifth standard, Khtm}hld Begum
was the second wife of 4 skilled worker °W°¥#W*WW'
They were married only one and a balf years ago. Tf-}nﬁh'ig{
recently returned to her parents' hiome (grg'god.“l _want tulag.

It is impossible o stay with that fellow any longer. He gets

- -;-_;..J.Q-‘.' -




drunk every evening and thrashes me black and blue”, she
alleges. The unhealed wounds and broises on her face and
arms bear testimony to the torture.

“Speaking of her husband, who earns Rs, 1,000 a month
and has & house of his own, Khurshid says “he can definitely
afford to pay for my maintenance, and he should, Why should
my parents bear the burden, when it is my husband who has
forced me out ? In any case, it is simply beyond my father's
capucity to support me for long.™

“Laila, & thin; quiet woman living in a Bombay - slum, wis
forced to fliee her husband’s home following his second marriage
and the “zulum" (atrocity) inflicted on her, Filing o case for
maintennnce with the help of the Muslim Satyashodhak
Mandal, she was paid a lomp sum of Rs. 3,000 and 2 small
‘kboli’ from her husband’s property, besides gaining custody of
her three children.

“To avoid paving regular meintenance even for tae children,
Laila’s husband resigned his Rs. 1,000/~ job in 2 private com-
peny and lives off the income from his family property. Mean-
while, for Laila, Rs. 7 she earns through washing boities from
9 1.m, to 6 p.m. every day is the only source of sustenunce.

“With this amount, Laila manageésto buy her ‘dal’ dad ‘roti’.
On duvs when other needs are more pressing, she survives on
tea and ‘apu’. While her davghter is living with her mother in
the village, her two sons are in & boarding school, thanks to
the scholarships of the Satyashodliak Mundsl. Her brother,
who works as wireman and is the sole male member of the

family, manages to lend her some help dispite having a wife and

childres.

“Bat recently, the family received a blow. Another sister
also kicked out by ber husband, hascome with her four children
to seek shelter in Laila’s hut.  “How long can we now impose
on our brother 7 Laila asks in despair,

“As for women having u share in the family property,

Arvstul Begum asks, "Who bas property 7 When there is not .

even enough food to eat, the question does not grise,”
“While Muslim women from the lower income groups are

tble t6 eke out a living through menial work, the plight of the
olwer middle class’ womdn who has to maintain her status in

)

society, is pathetic. Lack of educution nnd BECOMN 10 i nocinlly
acceptable job Jeaves women like Zahida, who come from the
latter class, facing a grim future. Despite the illtreatment of
her husband, she says she will go back to him if ke wil) neoept
her, On remarriage, sheé admits, "I will bave 1o micery for
moaey, not becavse 1 want to,”

LAV It is, perhaps, the quiet Laila who best summed up the
views of the innumerable divorced and deserted women. “Why
should we become a burden on our old parents 7 If men use
gunja, is that not against Koran ? I they throw us out of the
house, is that not aguinst Islam 7 They have ruined our lives,
Women have been left helpless by men who huve given vs no
chance to come out.  Our life is uscless. Why should Islam be
made a ‘rukawat’ for us alone 7

"Perbaps the people who suffer the most are the parents of
divoroed or deserted women. In their age, when their resources
and strengrth are limited, they find themselves facing the prospect
of providing security for their daughter and her children,”

weeWe have quoted o bit sxtepsively from the Survey

-conducted by the “Indian Express' (Bombay) regarding the plight

of divoroed or deserted Muslim women as published by it in {3
edition dated 20.4. 1986, It mirrors the Indian ‘society as it is,
wrapped up in the cocoon of mediavel beliefs and practices, obli-
vious of the world passing by, It is as if the time has stood  still
tn this country. Otherwise, how one can explain the barbaric way
the women are treuted and the fact is tolerated 7

For once the conscience of the country was roused when the
Supreme Court gave its judgement on the Shah Bano case and
the Muslim fundamentalists gave the wat ory to annul it. For

‘once, the country took a lockinto its rotten core, And there was

stirring. People spoke up, Women came to the streets and in
unison shouted for justice, There were rallies and demonstra-
tions, There were conventions and mestings. Women marched
to the Parliament. The most oppressed, the most humiliated
section of the Indian society, the Muslim women stirred.
Muslim intellectuals. both men and women, came- forward and

-demanded reforms. Thus when within the Mushim community
‘the oppaosing forees were grouping 1o confront euch other,

when forces of progress and reform were chaliénging the forces
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of status quo, the Rajiv gandhj Government ¢

a bﬂpi'ng Quud, not to 'the appressed Mmlim:womcn. but'tﬂ the

|, women and intellectuals, from the secula
- intellectuals, There Ware protests from within the party of
‘Rajiv Gundhi,
~ Bwt Muslim Woman (Protection of Rights on Divorce) Bily
1986 was forced through the Parliamest. Rajiv Gandpi whip
bis herd hard 1o get the Bill passed. He was 50 hell-beat o Pass
the Bill that Pranab Muketjee had ta be expelled from his party
i bers suspended, Even then,
at the height of the debatein Lok Sebha, the resigning  Minister
of State for Home Afuirs, Arif Mohammed Khan, defiuntly
a5 opposed to the Biil and
because there was o whip,
lem the Parliament, thers

would have heen thrown
out. No discussion in depth was held either in the Congress(l)

party at Jarge or in the (Pa:liamcnrury party, Only when (here
Were murmures of protest in the ranks of the Congress(I} parle-

done, Rajiv Gandhi went through the motion of calling a gene-
ral boby mesting of the Congress parliamentury party and
harangued them to voto for the Bill. Even then he Was not sure
of its safe Passage. A whip was issued, thus werning the
Coagress(l) MPs of the danger of lostng their  berths in the
Parlinment. AJ opposition within the Party. even murmupss
of protest, were smothered and the Bill was steamrollered,

THE SHAH BANO CASF AND AFTER

The enastment of the Musiim Wo
Divor¢e) Bill 1886 15

man (Protection of Rights on
the culmination a protracted hattle
igious obscurantism and fendamenty-

7 India would remain & eaptive of the

 uatedsoial and veigiows oo by aisainiog e watvs | |
? mm&umuﬁowmwwm RIS e it
" fotwardand in me-mm.mmmm;i&em%ﬁ, o

itself new social relationships: and values, Bat whateer Jitle (g

DEFeSh o b4 et '.N. -"v-:,;"
Lkt o GRS NSRS R A 2

beadway could be made in this ugqrp;--tbq;ade?,'m_.ggw. B
to-be St:;ppcd and r'onod'back, bY-'Rlﬁ'f-Glndhj«.. Tbclllb)m s
supposed 10 be the ire of the. M!Bl!lll:“f!@“ﬂi_l-_}{?lbﬂt&%wi S
raised by the Supreme Court Judgement in Shakh .Ba_m"(;psg. ) 3
Tue facts of the case themselves ampl demonsmw hm,n;- )
buman the social laws are for a considerable ;numbcr.--:lq&y,ur-.l- SR |
women-folk. Shah Bano Begum was-martied to Mohd. Abmed
Khan ja 1932. She born him three sons and two daughters; After v
living 2s hushand and wife for 43 years, in 1975, 'Sm{u.-.kgno:
was driven out of the husband’s house. In Ap(ilx:l?-‘.'_&,ﬁﬁh{ih WIkE J
Bano filed & petition in the court of the 'First"Clmelwl ey 3
Magistzate of Indore asking for maintenance at: the rqte:\otkt. _ 3
300 a month. On November 6, 1978 Almed Kbun divoreed £
hier by an_irrevocable talaqg. Thereupon in ghn;cqun«hg::_;g@ ||
the plea that since she was no longer his wife, he was under | I A
0o obligation for her meintenance. This, he argusd. was 5
in accordance with the Meslim Personal Law by which his
marriage and divorce were guided., Tt shonld be mertioned here
that Ahmed Khan was un ddvocate’ by pro,‘re:sslonv janfi\'}us: '
monthly iocome was arovad ‘Rs. 5000 & mgqth’. ]a.Ausust A
1979, the Magistrate directed gthedeha; tc"pﬂ,\" -Sbah-gBa;;:
incely sum of Rs. 25 & month for ber mntenance, It
;l:xivp:;:;)c.[m & revisional application filed by»Sh:'ih Bano the 1+ 2l
Madbya Pradesh' High Court enhanced lhe,am_punt ,.t_'o,:Rx._'_ |
179.20 o month, The Supreme Court in ay e_labprat?_r.j_‘uldgg;n_:‘mt? 28
upheld the juogement of the M.P, H;ghCourtmh/RsoJlﬂ,ﬂw
a5 ©osts payable (o Shah Bano, witb:m.ddgr:fygt...wl.@no\
was free "'to mske an application under :Seqﬁ_cs:‘r;gZ'l__(gf)‘pf-,}t}_.x_o. -
Code for increasing the nllowance of!nuutenmgmg}qd*ucr
on proof of a shenge in the circumstances as.cavisaged; .
tion"", §on 4% e L
sccu wa}, not for the firse. tuac ‘tbgg-,arb;p)ggs,;ﬁ' uafortuaare
Muslim woman dared to go - to court of Jaw. praying f r her
maintenadee on divorce ; athers bad gone to djffere
different times in the past 2nd” also mavaged o

; ‘




Bitt it was for the first time-that the Supreme Court made
: eexpasition: of the felevant Jaws and opined that
ation of the law  did nor clash: with the Muslim

fm}r ’_ he fanatic fundamentalists reacted violently.
after, the arch-reactionary Muslim Lezgue member of

ha, Banatwala, moved 4 private member's bill in March
08 1o take e entire Muglim: community cut of the
v of ‘the common Jaw of our country. The bill was

iy opposed by the then Minister of State for Home Aflairs,
M Arif Kban, |

4
>4
==

-
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-y

- It was not fortituous thue Mohd. Arnf Khan
v spoke up agaiost the bill,  Meanwhile, the
Indin had taken the decision to oppose Banat-
ts note dated May 25, 1985 the Law Ministry
. oategorically stated that “A- careful reading of the judgement
24 ’{WOW??ﬁ it the honourable court has simply interpreted
et relevant provision of the Cr. P.C,  without any interference
‘With the Muslim Personal Law as such,” The Law Secretary
1 was more emphatic. In his note the Law Secretary said: 'l have
- persed the judgeaent of the Supreme Court rendered in Mohd,
. Ahmed Khad v, Shah Bido Beégum and others with due carc
. andartention, Waile: performing its constitutional duty of
; .intcgpuﬁngzncaanﬁ, particilerly cluuse (b) of the explana-
- 1i08 1o sub-section () of the 53iG section, the coure has held that
A Musfioi wife who has been divorced and has not remarried is
‘eatitled to ‘maintenance under section 125 and this provision
docsnot conflict with Muslim Personal Law. In support of this
melusion ce ti placed by the. court not enly on

| Goveraentor
| vl Toi

~ authoritative commentaries but eléc on Ayat No. 241 and 242
ﬁ@ﬁfﬁ‘e“{!ﬂ&f@@;ﬁ; According to the cort, ;thmi Avats
ve no dobt that ran imposes an obligation on Muslim

the eriminal procedure code,

“In view of the foregoing, the bill to amend section 125 and
127 of the Cr, P.C, should be opposed.”

The note wus endorsed by MR, Bhardwej, the Minister of
State for Law, on Tune 1, 1985 gad by Ashok Kumar Sen, the
Law Minister on June 2, On the busis of the Unanimous
opinion of the Law Ministry, the Home Ministry prepared &
leagthy note dated July 24, 1985 elaborating more or less the
same arguments &ad in the end opined: “In view of the position
“¢xplained above, it is proposad thit the bill may ot be accepted
cither in its present form or in any modified form. The bill,
therefore, bz opposed. Any motion and/or amsudment which
may be moved for the circulation of the bill to elicit public
opinion or its reference 1o a Select or Joint Committee may also
be opposed."

Both the Law and Home Ministries were unanimous that
Baratwala's bill should be opposed. This was the backdrop
when Mohd, Arif Khan took the fioor of the Lok Sgbhka on
August 23, 1955 and lambasted Banatwala in defence of Muslim
women's right to- alimony. When he finighed his speech and
took the seal he received o tremendous ovation from the
. Congress (1) ss well as Opposition beaches, Even as late us
November |9, 1985, Minister of State for Lawin a reply to a
question in Lok Sabha said ¢ “"The Governmeat cannot reverse
the Supreme Court Judgement in the Shak Bano case, The
whole controvery created over this was political. Mr. Bhardwaj
observed that a constitutional Bench of the Supreme Court hed,
in formulating the judgement, incorporated relevant pacts of the
Hely Quran and the “Shariat'" Law. Judgements are obeved and
not discussed.

..... Referring to section 125 of the Criminal Procedure
Cade the Minister said it was social security measure, HMHe also
siid it was a dignified move and civilised society should acoept
it. The provisions do not touch Personal Law. It refers (o
maintenance of wife and children, whose well-being was a social
responsibility” (Hindustan Times, dated 2011.1985). Yet
bardly three months had elapsed when the same government
~ hrought the so-called Muslim Woman (Protection of Righits on

Divorce) Bill 1986 in February this year to sabotage whatever
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little gains. bad acerued to the hapleys Mbslim women (TR
consequence of the Supreme Court judgement on Shah Bano
Case. Whar bappened to the Minister's concept of alimony as u
"social secarity measure’ 7 Why the “dignified move" of the
Supreme Court was being soaght 1o be scotched 7 In just three
months did India stop being “a civilised yociey 7

- ing in the debate ol Banatwald's bill Saifuddia Chowdhury, the

CPIM) M.P,, ropeatediy clashed with the obscutantist Minister
of Rajiv Giundhi, Z.A, Andari who as his wont supported - the
Muslim Leaguc M.P, Banatwala, 1t was the CPIM) M.P,, who
cried out from the foor of this country's legislative forum that
“justice coduy is crying in the form of g waman living in
Indore™, The bigots and the fundamentaiists kicked up a row
and din, but voices of reasgn, reform and socularism also were
audible,

Cutting sceross all political barriers, illustripus Muslims in
the educational, cultural and professional fields met in Dethi on
April 26, 1986 and fervently Appealed to the Prime Minister not
to press the bill. :

""The proposed, Muslim Womien Bill was denounced &S anti-
Koren, anti-Blamic, anti-women and anti-progress by its stout
opponcots at i convention organised on Saturday by the
Commiltee for the Protection of the Rights of Muslim Womey,

“In impassicned speeckes, noted Muslims from all walks of
life appealed to the Goverament to withdraw this “retrograde”
measure which not only denies Muslim women the fundamenta)
rights guaranteed 1o ail ladians under the Canstitution but js
also an cutright appeasement of communal and fundamental
elements in Muslim society,

THE DASTARDLY BETRA VAL

In between something happened. Rajiv Gandhi lost the Assem
clections and, together with Assam, Congress (1) lost quite 4
number of by-elections, Al o0 sudden, the charming My,
Clean was no loager the magnet that attracted the votes, The
conclusion was that Muslim votes had been alienated hecause of
the Supreme Court Judgement. Desperate to woo back the
Muskim votes, the Tuiing coterie decided on the volte face and
succumbed te fandumentalis pressure and embarked on the
course which will prove disastrous for millions  of Muslim
women,

While thus Rajiv Gandhi surrendered to Muslim funda-
mantalists, at Faizabad, U.P,, he buckied under the pressure of
Hindu fundamentalists and allowed the disputed Ram temple/
Babri Masjid to he opencd after 35 vears. It was an unmitiga-
ted provocition to the Musiims which wag fally exploiced by the
Muslim fundamentalists.

Ia the aftermach of the Supreme  Courr Judgement, it is trye “Among those who spoke were Babarul-Islam, Congrese- [
that the fundamentalists had raised & hue and Lry with age.old M.P., Mr, Moonis Raza, Defhi Uttiversity, Wci,:-Chanoeﬂpr.AMr.
| moth-~eaten sfogan of “Islam in danger”, but it is also~equally Rais Ahmed, former Vice Chairman of the UGC, Mr. -'S_aiﬁzddin
true thar frem among the Mushins, g détermined group of \ Chowdhury, CPM M.P., Mr. Danial Latifi. 4 Supreme Court
liberal sacial reformery was emerging. 118 eminent Muslims of : advoceie, Ms Abida Samiuddin, g resder from Aligark Muslim
our social, political, educational and caltural life had signed : Univérsity, Ms Ghazala Ansari, 4 former AMU professor, Mr.
petition supporting the Supreme Court judgement, Fop the Rashid Talib, journalist, and Ms Reshma Arir Khan, wife of the
first time in independent India, the Muslim community was Congress-l M.P, who resigned from the Cabipet recently in pro-
| stirring, Muslim women ia their hundreds for the first time test against the Goverment's decision ta sponsor the Bill,
found the language to communicate their tales of woe. They ""Referring to the much quoted verse 241 of the Koran which
| for the first time. souted, loud and clear, for an end to their specifies the rights of divorced Muslim women, Mr. Baharul-
servitude an‘,d for reforms, Ig was this anguish and hope that Islam pointed out that this verse does not say anything ebout
| fouad their'a.rticu!a-ze expression through the speeches of Mohd. a divorced woman being eéntitled to waintenance’ only during
Arif Khan of the Congress (T) and Saifuddin Chowdhury of the the ‘iddat’ period. _
CPI (M) in the Lok Sabba. On December 20, 1945, participat- "He said the verse clearly statés that Muslim womien have
the right to maintenance (il they remarry,
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“Mr. Moonis Raza, in his speech, warned of the dangers
of dppeasing communal elements, going back into history to
point out how communalism has today become a respectable
phenomenon. _

“Temples and mosques have become the ceptre of political
activity today and if the country is moving forward this way, the
futuee is full of dangers, he emphasised.

“He desounced the proposed Bill as “a measure to appease
the fundamentalists among the Muslims by sacrificing major
secular elements in our policy"’,

“Mr. Szifuddin Chowdhury described the Bill as “not’ a
codification of Muslim personal law but a fortification of
fundamentalism'".

“Ms Abida Samiuddin and Ms Ghazala Ansari, while making
passionate plea on behalf of the millions of destitute women
who will be affected by this Bill, pointed out that the Bill was
totally un-Islamic in character,

“The Bill makes no mention af ‘matta’ which s a form of
compensation apart (Tom the ‘mehér’ o which divorced women

“are entitled under the Shariar. Nor does it deal with the

responsibilities of men towards theirchildren, The Bill's provie
sion, which makes it obligatory for men to support their
childeen for only two yeirs is again un-Istamic as the Koran 5ays
clearly that a man will bear the responsibility of his childrea till
they attain majority, they declared,

“A resolution paseed at the convention pointed out that s
large number of divorced Muslim women belong to the economi-
cally deprived sections of society. This Bill will take away the
only option they have of protecting themselves from destitution,

“The resolution slso called on the Government to ensure
adeguate protection of the rights and security of the minorities
who are feeling insecure today becauvse of the growth of com-
munalism in the country” (Indian Express, dated 27.4.1986),

Now listen to the angey voice of revolt, u teenager from
Kerala ; -

“If the Muslim womsn's bill is passed, my sister and T have
decided we will not marry. We don't want to ruin our lives.
The Bill gives men the licence to divorce and marry as many
limes as they want to, Jike changing clothes", exclaimed 17-year-

13

old Nadira, one of the | 300 odd women who participated in a
rallv at Boat Club today to demand the withdrawal of this
retrograde piece of legistation. ]

“Nadira, 4 member of a Kerala-based women's organisation,
has travelled all the way from Caliout alongwith her three
sisters and mother to take part in today's rally, “Mr father
doesn't know we nre here, We told bim we had gone on a
pilgrimage", she said, adding that most Muslim women werse
&ctully opposed to the Bill, which seeks 10 exclude them from
the purview of section 125, but wers tao scared 1o talk about it
in public, According to Nadira’ they seeretly encoursged them
10 seck the Bill’s withdrawal. .

“Nedira, in contrast, js full of fight and spirit and uncaring
of the consequences. “I don’t care #' I am even excommunicated
by the community and not allowed to go to the mosque; If they
do not allow my body to be buried, I would rather donate it
to o modical college for n good cause. I've alio studied the
Quran but I know that this Bill is basically anti-lz_;lam. Marriage
for &« Muslim woman s like a iottery and 1 refuse to play this
game”, she added on n confident note.

“Nadira was pot atone in her fight 1o ensure the Bill's
defeat. There was Rebmet Bano from Udeipur, Roja Bivi from
Mudurai and Aslems Begum from Burdwan district, to nzame a
few. They were among the large number of Muslim women who
came front all parts of the country 1o participate in the rally"
(Times of India, dated 18.4.86]

Not only that ; 118 eminent Muslim intellectuals from all
walks of life, in a memorandum 10 the Prime Minister, opposed
the withérawal of the safeguard given 1o the women wnder
Section 125 of the Cr, P.C. The Memorandam is reproduced :

MEMORANDUM ON THE RIGHT TO MAINTENANCE
OF DIVORCED MUSLIM WOMEN

“We consider it an important gain of our independcalcc
struggie that it led to the establishment of n sescular state which
coatrasts with the situstion obtaining in our neighbeuring
countries, as well as in most of the newly liberated countrics of
the third world. Today, however, the secular fubric of our
society is under severe pressure from various quarters, In our
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view the Stadle foundation of our secular '-policy
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maintenance even if he divorces his wife. However, it is
given only in cases where hushands possess sufficient
MEANS (0 pay the mainteaance allowance. The Liability of
the husband to pay maintenance, even if he divorces his
wife, would act as an effective deterrant agginst ‘bagty snd
irresponsible  divorces, This is another ‘eason why this
provision should not be diluted. - A '
The introduction of Section 127 (3) (b) was a conces-
$ion to the unreasonable demands of certain yested inte-
rests, who wanted 1o deny maiatenince bevend the iddar
period, on the plea that the mejr and maintenapce during
the ddar period would suffice. We consider this - intmical
lo the interests of divorced Muslim women.
We feel that the right to maintenance beyond the period
of iddat is an important and a positively helpful provision
Which provides security 1o g divorced woman, Evidence.
from different parts of the country indicates thut s large
number of Muslim women, particularly belongiog to
poorer familjes, are divarced and deserted, This can be
corroborated by survey of cases registered in rescue
homes. This, (n ous view, reinforees the need for Muslim
women particalarly to have recourse to Segtion 125.
Regardless of the rights and priveleges that Islam may
have conferred on Muslim  women, they should not be
denied the rights guaranteed by the Indian Constitution
based on the recognition of equality, jostice and fraternity
of all eitizens. It is imperative in a secular polity Iike oury
0 g0 beyond the righty conferred by vanous religions
in order to evolve laws shich would provide justice and
succour to all  women, irrespective of their religions
beliefs,
"Wheress criminal laws in their entirety apply to every
community, it is really surprising that only one of its pgsi-
tive provisions—relating to women's rights—should be
sought to be deleted on the dubions assumption that it is
contrary to.the Muslim Personal Law, The Musiim. Perso-
ual Law, for jnstance, stipulates specific puniskments for
crimes such as thef, robbery and rape which aze rightly
a0t accepted and are not applied. Likewise, the more




humane civil "and secalar laws should be applied to all
women regardicss of their faith, and notwithstanding a
conservative interpretation of personal laws by a section
of the community. :

Section 125 isa criminal Jaw applicable to all citizens,
Though the right to maintenance is a civil right, it forms.
& part of the criminal law 50 as 10 prevent a divorced
woman from becoming a destitute. The provision of Sec-
tion 125 Cr, P.C. secks to prevent vagrancy which would
ceeur in the case of poor Muslim women. Most women
who seek maintenance have no means of livelihood, For
them and for their children, maintenance i5 an absolute
€conomic necessity.

Clearly Section 125 is meant for indigeat women as the
maximum amount stipulaced by this provision is only Rs.
500,

The judgement of the Supreme Court in the Shah Bano
case has led to ap intense controversy emong  Muslims
partioularly.. It is evidert that those Muslims who have
opposed the judgement have done so in the name of
refigion. Thgy have used all (he platforms availadle to
them to reassert their weakening hold on Muslim publi¢
opinion, and sought to exploit religion for sectional end
communal political ends. They have taken advintage of
" the sense of insecurity emong Muslims, caused by the per-
sistence of communal riots gnd by diserimination in jobs
and vocations. We feel that the growing influence of such
exploitative communal elements should be effectively cus-
bed, and they should be prevented from suppressing the
rights of Muslim women under the cover of some religious
decrees which are neither asuthentic nor consistent witk
the humanistic and rational spirit of Isiam ~which lays
considerable emphasis on the elevation of the statuz of
women,

It is noteworthy that meny important sections of Muslim
public opinion, particularly among the educated and pro-
fessional groups and segments, hive supperted the right to
maiatenance. These include the “Intelligentsin, lawyers,
teachers, social workers and even experts in the Shariat
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Law like Mirza Hamidullah Beg, the Iste Justice Murtuiza
Fazl Ali, Justice Khalid, former Judge of the Supreme
Court, Bahrul-Islam, formet Chicf Justice of the Calcutta
High Court, §.A. Masud, Judge of'the Akimedabad .Hi:;'h
‘Caurt, Ssttar Qureishy, Supreme Court Advocafe, Daniel
Latifi and A.G. Noorani. In the light of their views and
judgement the government would: do well to consul.x a
wider range of enlightened Muslim opinion, including
‘competent jurists and Jegal expertsin htamg: Laws, before
arriving at & decision on the matter, 4 74l
Several articles and Jetters have appeared in the Urdu
press, particalarly in the ‘Quami Awaz', in whach;sewrnl
‘women and men have strongly supported the r:ght to
maintenance urder Sectiofy 125 Cr. P.C. An attitude sur-
vey of Muslim women conducted by the Institute of
Tslamic Studies, Bombay, revealed that & large number of
Muslim women also favour changés in rules relating to
marriage, divorce and maintenance. B & ]
‘Equally, the experience of womens erganisations working
-among Muslim wonten indicates that many: amengst them
haye supported the right 10 muintenance. In our view, if
avenues &re open to them they would come forward to
take advaatage of this right, for at present the legal scales
ure heavily tilted against them. ltil:-wkq};@!fg‘j_l"egotdmg t!m
an increasing number of cases for mainténanee are b'cmg
filed by Muslim women all;ove:';@ couqtut.ln (;nl\lwt,
for example, 200 such cases are ﬁlgd'\mmyur. This is an
indication of both their support and need for meizte-
nance, We believe that they should continue to receive
state protection for the right to maintengace waich s in
mecordance with -the true spirit of Jslam, - In fact, experts
have quoted extensively from the Quren o chis aﬂ:ect.
These include the Jearned commentaries and translations
of the Quran made by Maulana Abul Kalam Azad,
 Allams Abdullab Yusuf Ali, Alsad Reza Kbaa Barelvi
4nd Fateh Mobammad Jullurdhac. Refereace should also
be made to the Report of the Pakistan: Gavernment Com:
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uble substitute for maintenance nor can it be treated as a
final settlement in the event of divorce,

7.1 Several Muslim countries have interpretted the Musilim
Personal Law, over the ceénturi¢s in accordance with the
spirit of Islam, snd the specific requirements of their
polity nd society. It can be argued that this indeed is
consistent with the ideas of justice, tolerance and compas-
sior(: that the Quean enjoins on all Muslims, For instance
Sym_t. Iraq, Pakistan, Bangla Desh and Sri Lunka, ir;
pamcul.ar. buve modified Muslim family Jaw and have set
up ar_bnralion councils 1o decide on its various aspects.
India is among the few nations where the Muslim Personal
‘l._aw .contmues to determine rules relating 10 polygamy,
an:hcrltance, and instant divorce. We are of the firm opi-
nion that reforms insuch areas, along with the right.to
mam'tcmnce, would enable Muslim women to acquire

| the rights and dignity they have been denied for so long.

Wn call upon the Government of India to eonsure that the
rights guaranteed by the Indira Constitution to women are up-
hetd. We emphasise this in relation to the Muslim women parti-
cululy.,w'h? have been subjected te discrimination for so long.
In our opinion, to deprive them of the rights granted by secular
lay; wopld be aretrograde measure, We lbereforc.rcitcratc
that under no circumstance should Section 125 Cr. P.C. be
repealed or any emendment introduced to exclude Muslim women
from its beneficial purview."”

The churning within the Muoslim communi i
The voice of reform was loud and clear. Ft:r t:: sﬁ:st:‘t‘;’;:
Musl{m women had come out and demanded justics. They wcrt;
baolml up by Muslim intelligentia, jurists, writers, film makers
artists, educationists, M.Ps, M.L.As snd a host of others,
. If really Rajiv Gandhi and his friends had firm secular con-
victions, wach t'ide would they have taken 7 The side of stink-
ingobscuranmhsm or the s_iqe of fresh uir, of the liberals, the
:ﬁg@ygé_tl@.oge_v{ho,wantcd»w go forward breaking the shuck-
les qf'qntiqqatbd feudal concepts and values ? Rajiv chose the
foq:er, the mullas and the ulema. Mohd, Arif Khan was betra-

yed and §0 were thousands and thousands of Mustim progres-

sives nnd women. At the back of the party aad the couniry,
Rajiv Gandhi struck up a deal with the Banatwalas. How did
it matter if it entailed destruction of thousands of Shah Bancs ?
What mattered was votes, Muslim votes. And who, applauded
Rajiv ? The most backward looking and the most reactionary
among the Muslims. It was a political deal. It wits also a total
surreader to obscurantists and fundamentalists,

THE FIGHT MUST GO ON

A battle is lost, but war is not lost, The war goes on. As a matter
of fact, as said eatlier, the war has been going on since the
morraw of independence. It has been a protracted war of ideas,
between the old and the new, between the antiquated and the
modern, between reaction and progress.

In 1972, the old Criminal Procedure Code was sought 0 be
replaced by & new, code. How Section 125 and 127 in new Code
were amended presents an interesting reading. One of the lead-
ing participants in the Lok Sabha those days was Madhu
Limnye. He has given a graphic picturs of what happened in
the Lok Sabha then. Writing in ‘The Telegraph’ dated 26.2.1986,
Madbu Limaye writes ; "Section 125 of the new code was subs-
ricuted for Section 448 of the old code. The new seetfon changed
the definition of the word “wife" and enlarged it to include a
divorced woman who bad not remarried, This definition diver-
ged from meaning of ‘wife’ under the Musiim Personal Law
(MPL) as hitherto interpreted. | To that extent the new Cade
could be said to have broken new ground and to have supplan-
ted Muslim Personal Law.”

“The new provision was inspired by bumanitanzn considera-
tions The report of the joint purliamentary committes {IPC)
makes the humanitarian standpoiot abundantly clear.  After a
wife filed a petition under Section 488 of old Cr. P.C, “the
unscrupulogs hushand frustrated & woman's object by divorcing
her forthwith, thereby compelling the magistrate to dismiss the
petition. Such divorcecan be made effective easily under the
personal law applicable to some communities in India. This
causes special hardship 1o the poorer sections- of the community
who become helpless. Amendments made by the committee ere
aimed at securing social justice to women belonging fo the

—a




5 Repore Presented (o ' THE BILy, ‘ ‘

Nbesad ,f;"’,’,;:’"‘o‘"n:;{( s Woman (Protection of Righs: o Divaree) Bifl 1936
byt PO Deobibited by e Qurin but wax in face gnjoimes were Yo ob the Bapless Muslim ot o atoverilittio they . |
i ' § were entitied toin the Supreme Court Judgement jin the Shal 3
“The Cr, P.C. 4y reported hy ¢ % Bano Cage, i
approved Withoqt ch::;“ by ‘i p h; :!.Pcsvm discussed and Firstly, any Muslitm woman divorced by her hushagd is not
fore Lok Subiia on Mair 9 % 093 T;f :ﬁt-:::};i')itn l_‘ °$;“° “’: | entitled 1o Any maintenance beyond the pering of three mopnths,
Be. concludeq May 10, 1973 snd oot o PORIG o  Le iddat, : :
Session, ., F T and e Postooned to,the ey Dotk in Section 1257 o008, PG, aywell s in the Muslim

Woman (Protection of Rights ¢n Divorce). Bilt 1986, the
husband baving suffisient means is condition precedent o the
Maintenance of Givorced wife, |y the case of women, it is the
ndigent woman who  cries for mainténance. Whereas the

Taised a Jray) Bgainst section 125 and 127, mmunal Musfimg Supreme Coury judgement conferred on the divercee the right 10

“The OVernment 1 maintenance (il she remarcies or dies, Rajiy Gandbj’s'pmnt
go'v’cmmgng: wnntrc.:ttlo g::;:z::?:o utou;ms cla?our The dispensation is to restrict such maintenance to thres moanths
Virtuaily, the BOvernment forced to re . only, as the fundamentalists demanded. How is the indigens
M Nivas Mirdha Was PllOli;lg the aneo lsf:?"o: 127. divoreed woman expected 1o maintain bersell after the idda
{ 3 endment 9

nigme] 7 : : : eriod ¢ _
mamm}r’)ax‘aic l\ziusg)b?l:;::elm:: ‘:{' tz;‘ls:;rz::hordcr a"cfm‘”g 4 Sccondly. if 0 magistrate is satisfied that & divorced woman
ced by her husbard gng et she' has 3 exv;d, fbci’;‘: :e';_’:‘: has not re-married #nd is not able (o maintain herself after the

Or after the duge ol said order, the whole of the Sam which ifidm peried, he ma)"makc an ord?r directing such of bcr rela-
tnder apy CUStOMIrY or Personal Jaw applicable 1o B Hlons as would be eofitled 10 inherit her property on her death
Was pavable gn fuch divoree”, ¢the p arties, according to Mustim law to pay such reasonable snd fni; majn-
| Thue the onwird march was gq), ght 1o & Icnaan: as h? may determine fit g Proper. “ <. in the event
of their mability o pay, the magistrate will order the other
The “goog WOrk of the Parjia ; , relations to pay if they have the means. I not, the magisirate
| i ment wag Regared. Al this Wi DR _ L 7
doae with an €¥e an the Musjim Vores in the !bx-zhco;ning‘u ;f By K the S i }anf‘ Boen:d 10 shoulder the Trebougibility of
;! beyment of the mamtenance'’,

mid-term  electinig Nawarally, 170 funda
‘ A8 mentalists  wep P . 31 :
encouraged, They toe thovght sha they. had. 4 R '\'bic: For the divorcing husband, Rajiv Gandhi bas granted an

' could he utilised 45 ang when neces o unrestricted licence, With diveree so casily obm‘qqd _by.l uttering
: : : one single word Tajak thrice, sad the added legal sanction
gratitutionsly granted by Rajiy Gandhi’s enactment, the




. ¥eport. Sources said that the Planning Commission officials asked

the burden, Where else can she turn to 9 The latest ridiculous

- SUgEestion is to turn to the state Wakf Boards. Even the fra-

mers of this bill were not aware of the fact that all the states
are not having Wagf Boards. In Maharashtra, for example, only
6 districts of the earstwhile Nizam's Hydersbad State are
having Waql' Boards. Elsewhere in the state the Moslims are
governed by the Cherities- Act” (Times of India, dated
25.2.1986),

But more importantly, are the Waqgf Boards in a pesition to
meet such financial obligations 7 Most of them are not even ip &
position to meet their day-to-day expenses, not to speak of
shouldering such additional burdens of meeting the cost of
maintenance of divorced women, Where then the  divorced
Muslim woman s to turn 1o ?

Thirdly, the enzotment provides that if the divoresd womun
i saddled with the ohildren, the husband should pay for the
meintenance of the children for & period of two years only |

What megnanimous and lofty values ! The husband can
divorce the wife at will, the hushand pesd not accept the
responsidility of maintzining the divorced wife for more than
thres months ¢ if he has fathered children, his responsibility
for them ceases after two years ! What then the divorced Muslim
woman is to do ? Either become g prostitute or commit
suicide ?

"Hindustan Times', in its edition dated 13,5.86 flashed & news
item with the caption : “Destitute women forced into whoring™,

“NEW DELHI, May 12—About $0 PEr Cént prostitutes in
Bibar, Uttar Pradesh, West Bengal, Madhya Pradesh, Mahara.
shira and Andlira Pradesh are Muslim women.

""This is stated in a Survey report prepared by the Tata
School of Social Work for the Plaoning Commission, it js
reliabiy learnt. '

""The report states that most of these prostitutes are single
deserted women who are forced to live immorally owing to na
otker means of livelihocd.

“"Sources said this report was submitted by the Teta School
of Social Work to the Planning Commission last year. The
latter, boqutr.i_tis‘knmt, refused to accept ead publicise this,
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the Tata School of Sosial Work to modify the “objectionable’
facts and figures in the report, buot the latter did not agree,
Hence, the report wes shelved,

“The report, itis fearnt, also reveals other startiing facts
regarding the living conditions of Muslims in the six states
mentioned. Tt also refers to a increass in number; of Muslim
women being taken to the middle east” {Hindustan Times,
13.5.86).

Such ultimately is the dispensation of Rajiv Gandhi
gavernment, The alihi which Rajiv Gandbi 100k 1o prepet-
rate  such monstrosity was that  he had gong. by the
coungel of the leaders of Muslim community. In the sscular
Indian saciety, as one columnist aptly exclaimed in a neWspUper
articie, “Muslims alone can speak for Muslims-" Such is the
logic of the secular Prime Minister of secular India | Whar
about those who came from all corners of our vast subcontinent
to guther in Delhi and demonstrared against the bill ? Whaut
abour those Muslim women who met the Prime Minister and
pleaded for withdrawal of the bill 7 What abaut those intelle-
ctuals in the Muskim community who for once taking enormous
risks came forward 10 lend o helping hand for the couanry to go
forwarg 7

Admittedly it is not a smooth passage for sacial reforms in g
teadition bouad feuda) society. But at some point of time, some
have to pick up the gauntlet. For the Hindus, at some point
of time, to burn the wife on 1he fuperal pyre of the dead
husband was copsidered to be o religious duty ! And for
this posthumous award use to be—Satce. The great sociul refar-
mer Raja Rammoban Roy revolied aguinst this outragecus
practice, In these days, ke had t0 face the irs of the Hindu
counterpar(s of the moliss and ulemas. He withstood them
and persevered. Similar were the strageles  against  child
martiace, The widow marrnage had 1o face such obscurantist
opposition. Even #s late as in the fiifties of the present century
Hindu Marziage Act had to face tremendons opppsition  from
the Hindu fundamentalists and obscurantists. - But  social
progress takes place only through fighting -such deeprooted
obscurantist idess. With the Passage of the hifl, the Muslim
fundamentalists scored a victory and the divorced Muslim




have been offered 45 ific
Ha:dlmw nentilists happy u.:?onu‘:{(od.m. i
it o:‘;y&éo:uk in July 1985, Indig Participated in the
it waé*teé* b; 4 ference in Nairobi. India'y women delegax
S ey, Margarst Chandrasekhiir, Minister for
i pmo:)nl:n: Welfufo. Qn returoing to the country, she
made tecommuny .. 1€ NAirodi Conference had looke fors ooy
s mmendations for ‘forward looking Strategies' for
Gicement of women upto the vear 2000, - Al facets of

& s 2 X
c::c atdi::m;;n m}:kmg.‘ cquality before law, tieir aceess o
st .n t servxccst _food, fconomic activitjes, linance
s 0:; y;o:jg;;al conc{nnone of work and remuneration
discuss:d"'(T" feeunty,  control over fertility wcn;
ko imes pf India, dated 9.5.1983), Going through
s piece NOw, one is tempted 1o quip—Preacher, heel thyself

Womer’ y
h (:x:\;r ;e‘:’:lf‘am !. The lady who wmade such declarations bardly
3 v continues with a cican conscience  j i
: I Rajv
ﬁ;;;:':?:::; pT:::! ;]hep ‘u(:;:h fagrant' violation of wom'::u':
. € 15 indexd Minister for Women’s Wel .
) a::mclc S1Afe) of the Constitution of India states - "lt?:-cli
de the duty of cs‘t.:ry citizen of India 10 renounce prucei 2
crogatox‘y to {hc dl_gm’t)' of women.” If one aids and ubcls.,:l:
3;::;5 ‘:tl :t;:l;;:g:;\::mod wli’:es into prostinutes, destitutes and
: ry 10 the digaity of women 2 ir i
an'd abets fho process which compels a divorced wi;'e (oozgm:?ls

PORVISION IN OTHER MUSLIM STATES
While thus the 5o called secular ruling party in

Egypr o 11 legal married wife is divorced: against her willand . 2
for no reasons on her part, she is entitled to & 'pleasure' allowa-
nee in addition to her ‘Iddat’ allowance, The ‘pleasure aliowance’
s equal to the sum of 2 years alimony at least, accordiag 1o the-
fnancial status of the husband, conditions of divoree and period
of marriage. The divoricing husband should provide . suitable -
independent home for his childien and guardian mother. If he
does not do that during the “Iddat’ period, they will Continue to
cccupy the reated matrimonial home without the husband
during the period they ure in their mother's custody. The
divorced wife’s alimony is estimated according to the financial
status of the husband at the time the alimony s due, provided
that in case of the hushand’s straitened citcumstances the
alimony should not be less than the smount needed to cover
basic needs, The right of the woman to keep the children in
her castody ends with the child reaching the age of 10 if e isa
boy, and 12if u girl. The judge after this age may decide to
keep the boy with the mother until he is 15 and the girl unti)
“she gets married without receiving the expenses of guardianship
i this is in the girl's interest. ‘
Indonesia = Under Article 41(c) of the Indonesian Marrisge
Law, a conet of law may confer the obligation upon the ex-

husband to pay alimony,
frag : When a husband arbitearily divorces his: wife thereby

causing ber harm, the courts in Iraq can order the husband to
-compensate her appropriately, keeping in mind his financial
status. Such compensation is to be paid in lump-sum sabject
to the fact that it does not exceed her alimony for the period
of 2 years in addition to ber other fixed rights.

Libya: The problem of providing for divorced wife has.
been tackled through two pronged system of observance of
religious injunctions by the individual and an esactment ofa
social security law. The former takes care of the: payment of
"Mehr' oo the basis of the marriage contract-and payment ‘of
‘Teaintenance towards the upkeep of their children upto the sge
of 11 years (who would be under the care of the mother). The
social security faw on the other hand covers financial assistance
to persons hiaving ao means of livelihood. 1n addition 1o this,
-certain other legislation provides relief in maintenance, .z, the
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T bonmgnhMymognm the right of the divorced wife o

‘ -as.compensation for the material or moral wrong which she had

continic living in the house without threat of eviction ti)) she

| Moroco : The divorced wife is entitled to three months rent
in case she is not pregnant, and if she is pregnent, the rear will
have to be paid by the busband till she deivers baby, In case
the couple bave children at the time of divorce, the divoreed
wife could ask the husband (o pay a specified amount, which
will finally be decided by the: tribunal, if the husband is not
willing to pay.

Peoples’s Demoeratic Republle of Yeman (PDR Y): ln PDRY,
though the people are predominantly Muslims, the Shariat Law
is not applicable. All cases of divorce have 1o he decided by a
court of law, If the wife has no income, the courr may sward
her maintenance allowance 10 be paid by the husband, ti)] she
remarries or takes up 4 paid job or adoprs 4 profession.

Qatar : A fully divorced Woman has no right for maintenance
compulsorily but she will Be given compensation &s per her
satisfaction. As for the amoant of compensation it is entrusted
to the judge, who will consider 1he status of the husband and
fix an average amount,

Stdan : Even after the divorce, the man has o provide'faor
his ex-wife all the basic needs of life, as a migimum, whatever
his financial position. The ex-wife cannot marry aguin within
three months of the divorce, if she is carrying a child. When the
child is born, the ex-husband must provids for both the mother

and the child, The woman toses all rights for compensition, once
she marries again, Even if the ex-husband mesries again, while
ex-wife does not do o, he has to support his first wife and child,

Tunisia : A statute of persanal law was passed soon after in-
dependence covering all personal matiers such as marriage,
divoroe, inheritance and adoption, and there is no more

Tecourte 10 Islamic law under Islamic courts. ‘A Muslim

: hugba_nd: is obliged to provide full support for his wife
during the period of divorce proceedings and for & period of three
months, if the wife is not Pregaant, or till the birth of the child,

.;:jtthn;wlk;igmm. In addifion to the Support  payable to !

the ex-wife she can also be awarded an income payable monthly.
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ided on the basis of the standard of life to
m?gh:::fcd::l been wvsed to during the mflrricd life and
specificaily includes the place of residence, .wluch ommences
from the end of the validity period and continues tfll the dea.th
of the divoresd, or till significant changes intervene in her social
position by reason of her remarriage or by reason of her not
; i h maintenance.
ncc?;:l'i:;c: The Civil Law provides for griat of mainfena.noe
allowance to the diverced woman proviﬁed the divorce rs‘ Liven
by the man and not at the asking of the woman concerned, The
~q;mnmm of the maintenance allowance is determined by the
court Xezping in view the tota! income of the 'husbxmd. The
question of grent of maintenande allowance to fh'\'orccd woman
in Turkey comes under the jurisd:ction of the C(;vxl La_w ané not
the Criminal Law. {Sowrce : Government of India's Background
rding Muslim countries).
Pap;;;ngdthgcm call themselves Iilamic conntries, sfame of
them are theocretic states. Islam came 1o these countries ]3un-
dreds of years before it came to India.  Some of them, spccnal!,v
Egypt, Irag and Turkey had at different periods of .Isln.:mc
history been the great centres of Islamic culture and clvilisation.
Wb'cn'thcy started, they were very much guided by the Q‘ur'nn
and the Shariat. But gradually they too had to ,cbmgc.. Nothing
is immutable ; everything chunges, Because change is the }aw
of natore. B the origine! Musiim commn_niliss are ¢changing,
why India’s Muslim community should ing be.hmd? Is Itqbocausc
of the resistance of & handful of obscurantist mul)a? ? Moa:c
than this, the complete surrender of Rajiv Gandhi to those
forces emboldened the fundamentalists to ery jebad. Hunger,
unemployment, destitution and poverty are more compelling
factors than fundamentalism, The very same Muslim comm-
nity would have risen like one man and thrown cut the funda-
mentalists had not Rajiv Gandhi refused 1o pick up the gavdtiet.

DUR DUTIES AND Rsspo.-vsmu’rlss | :
Coming-as it did whep the whole of the country was engaged

~in & very serious battle to preserve and maintain its unity and

integtity, Rujiv Gandhi's bill on Muslim Women has dealt a

: Body blow to the concept of secular and  demoeratic polity of
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e lbroas. the sinister shadow of imperialism s !ongtbcm‘ng.
In such a situution, surrender to Gbscuranris forces wilf Oniy
Whet the appetite.  J is foolish to think that these forges will

. ‘Stop.at this. The meleoric rise of Musli weer

corroding the fabric of secular soviety, Al Indizn citizens men
'an_d women, wha cherish secularism ynd democracy hu.va to
Join hands 1o stem this onslaught. A areat rcsbonsibility lies
with Fhe enlightened sections of ali communilics, including the
Musiim community, to unite with all others 1o defend nationa)
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Tamilnady 1o Wesy Bengal, Tripura to Dejhj 4 Bombay, they
fanned ogy among the Mush’m masses, tspecially Mustim women,

.

AN 0
. 4 Y
Hy 1‘31 )

to this wretched conditions of existence, Millions were reached in
the process and 1old 1o fight, The words have gone bome. But
the campaign has to be kept up relentlessly without any respite,

This campaign requires the united effort of all democratic:
and progressive sections of all communities and creeds. In order

that such a compaign can be undertaken effcctively, we are
publishing herewith a compendium of useful ‘materials—news-

paper articles and editorials, speeches in Parlisment—a broad
spectrum of secular-democratic opinion 5o that the debate can
be informed and meaningful, ]



APPENDICES

A Step Back

IT IS clear By now that the Goveroment erred greatly |
@ﬁng' tbb Muslim fundamentalists® orchestrated degmnn; l'(l)‘:
gpﬂumngl the Shah Bano verdict to be the voice of the entire
commungty. In trying to buy peace thus for short-term glec-
wra} gaips it has virtually smothered the inarticulate cry for
juxfxoe coming from one half of community numering 40 million
which bad 1 right to expect at least a sympathetic approacl;
from a State wedded to secularism, This bay-been highlighted
ig thc memorandum sigued by 125 prominent Moslim educa.
Iu.onjlts,..ncpolam and jurists urging the Government to uphold
if nothing . else, the rights guaranteed in the Constitution 10 a!l'
women. While opposition parties have generally condemned
the path of “appessement and compromise” followed by the
(?owrnmeat in bringing forward the Muslim Women (Protec-
::_::eof R:,;‘_hts on Divoree} Bill, lawyers haye gone to the exteat
| demanding a common civil jec
% fundamenfa! vk code 1o subject all personal laws
_ Far from conferring any additional protection, the Bill in
some  respects dilutes the safeguards provided to divorced
Muslim women under the Shariat dispepsation, while the
hnfbnnd's right to acquire and discard a wife at will remaiss
in.ugt. Since the “reasonable provision and meinteannce"
wx't?‘m.‘tbe.lddm period has not been specified, the finencial
th.ganon cast on the husband as the price of divorce remaing
minimal. Restricting his responsibility to maintain the children
born _bﬁop-or after divorce to just two vesrs it another
tptmmdc aspect that compounds the injustice done t. the
fﬂvor;cge:by_virmnlly exonerating the husband. As it is not an
ibhierited law, the burden thrust on relatives to look after the

,abtndqu'e‘d ‘Woman according to the share of her property they

- stand to inberit will not be binding on anyone, leavisg her 1o

%,}Mau_‘ = uc_i'es-bf the Wakf Board, which has neither the

8 momunor the mclinmon to discharge this additional duty,

N Loty - X
ey .I
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Even if the protection of the aatural family is available, it is

2« humiliating experience for the discarded woman to be forced
to live on charity, Supporters of the measure who maintain
that alimony offends the recipient’s self-respect have chose to
remain silent on this point. If the Government persists in
going ahead with the Bill, it will only betray its anxiety to win
over conservative sections of the community, blecking in the
process the emergence of a more bhumane order, The issue
would not have been blowa up o much but for the Muslim
fear that the Shab Bano verdict is being cxploited by some
people to introduce a common ¢ivil code through the backdoor.
While the educational backwardness and the minority syndrome
of the community have greatly aided the cfforts of the funda-
mentalists in clouding the issue, the Government would be
abdicating its responsibility if it takes away the option available
to divorced Muslim women merely because the orthodex
sections want to follow the personal law of the community.

Editorial
The Hindusian Times
February 28, 1586

Scrap the Bill

MR. ARIF Mchammad Khan bas made history, He has
demonstrated that some Congressmen still possess a conscience
which stirs on certain issues ; since the early sixties it is difficult
to recall the Jast occasion when a Congress Minister resigned
on an issue of principle. Mr. Khan's action is histeric on two
othet counts. First, be is & Muslim, and let us face it, . Muslim
Ministers must feel even more helpless than Hindu Ministers in
standing up to the Prime Minister, Secondly, he. has. resigoed
in protest sgainst a Bill which, on any reckoping, enjoys

There can be no question that the Muslim Women (Protection

11}




a violation of the assurance the Prime Minister bad given: he
_ bas not el the wide consultutins he had promised and be has
blatantiy disregarded the opinion of educited Muslims. Byt
he fact of support for it in the Muskim community cannot be
denied. It is ‘doubtless true

Procedure Code, But emoti

2Ct of resigning on this issue My, Khap hes also taken up a
battle zgainst entrenched Fomservatism smong the Musiims.
All ‘in all ‘bie has shown u kind of courage which has become
rare in the Congress Pacty, indecd the country, :

bring the Muslims forward, though highly desirable in the
interest of national integration, cannot be forced on them. Byr
if there is & case for the government's neutrality on the issus
of & cotnmon civil code for ali Indians which would do away
with the Muslim Personal Law, there can be none for the
sovernmens’s intervention in favour of retrogressive elements
in the commenity. Mr, Rajiv Gandhi bas chosen to myuke
precisely such an interveation, It js not possible for as 1o
identify those in his eatourage who have advised bim and
persuaded him to make such Bumiliating surrender to the
Muslim League and other forces of reaction,
much persussion was required ; perha
keen to win back the Muslim vote whick

/ i . i the closed doorg of the
South Block, it is shocking Beyond words that the Prime

Ministér, who had fiade “march into the 21st cenfury" hiz
battlecry, should have cndorsed & marck o the seyentp
cenitury for ong-cighthi of the Indian people. The measure
must be serapped, . :

Mr: Anif Motizmmad K han has not SPElt Oue the reasons for

‘his resigoation. We know (he main reason ; wo do not kaow

the details. But as 4 Con b;‘ fagibe ’
ledgement by Mr. Rajiv Ganmp m pie
spokesoas of fhe Musm commniy enling, 1
tion is impligit i the government oo 1o BeopAn
controyersial fegislation at the urgiog of ‘the League ARG
desperate anxiety to introduce it. This mBE WORKY. ¢ t,;f ‘
Muslim in the Congress and in every ather sg ‘33% e
party. Indeed, it must worry every naticnalis; Indi
Muslim League is & fact and it certainly ¢njoys i
the Muslims, especially in Kerala. But no Prime )
ever accepled Or can ever accept it or “ymm'q
organisation as a spokesman. of the oommnm}:‘ 3 Qlsetion.,
Our parliamentary democracy is based on joint ;M&c?
the founding fathers deliberately rejected wqug;qg gl
which bad led to pastition in 1947 and vg@anlu_,;g ¥ e
produced another disaster in independent India. ) This means

Iy

B
Tl

that u legislator represents the y:l;ol{:’ con:iun:;gcgf ‘Pﬁk:::p:

ion of it. The coscept of sover goty of Perlipwen
::cu:::: rest on any other basis, 1f Mr. Gandhi snd_ his han:;
picked sides are too young to have known the trauma. of
partition and to have drawn the necessary lesson, here are in

s

the Congress Party old c,gou'gh txm:n p::kh:;c'd;?:i) ::w\:i;, m

n them an opportunity to spes i be has obliged the
;::f;;ip to convene a meeting of the parlinmentary pa::d(:x‘s
Friday. They should use it to d,emand. that & measure Wwho ¥
offensive to the party's nationalist tradition be scmpied.uw‘nh
expedient of a reference (o a select committeg of both Houses
of Patliament can provide the necessary face-saver.

>  Editorial
P Dt ol et
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Courage of Conviction

JNSTANC!_:‘.? OF €ourage of conviction are getting to be so rare
Among men in public life that Mr. A Mohammed Khan's
;eqimgjqn from the Union Council of Minjsters on the issues
_qfn tha Mus!lm anen (Protection of Rights on Divorce) Bill
assames special sigprﬁcance. When most of the Muslims in the
rulix_lg party, caving in under pressure from fundamentaist
groups, ‘.t_?ade ‘ommon couse with the communat clements
campaigning ngainst the Supreme Court's judgement in the

Shah Bano case, he had boldly come our against the clamour

10 change the Jaw. Citing the views of religious scholars, he

\4

: og_ifuu_ tounter to lslam§c teachings, as was sought 1o be made
out by opwumnus_ts With a vested " interest in keeping large
;egmgnu ofithe community under virtual subjection. Later o
the House heard & vituperative attack on the court from
another member of the Council of Ministers. Mr, Z, R. Ansarj
whose brazen advocacy of medievaf concepts seemed to mock
at the Priie Minsster's professed desire (o Jead the country into
t;l‘:ez.lxt.cent.ur}j. When the time came to choose between the
nvﬂvlewpomw championed by his ministerial colleagues, the
!’_nﬂe : uter' sadly opted for the obscurantist Jine, evideatly
ot the assumption’ that appeasement of the fundementalists
will promote his party’s electoral prospects, Whether this
oangggiou- Is right remains to be seen, but after the Prime
Minister throw his weight behind the moye 10 nullify the

lﬁ!ﬂﬁm about the Governmenat's move. H
> BOOUL the y g ow the Jeadershi
__'“f*'e-i' this problem will have far-reaching consequences uo‘t)

fx cogdes (o the reelm of criminal jaris i ’
s i CORieR0 th m Jurisprudence in as much as jy
i seeks to exclude the women of the Muslim community from the

37

purview of the provisions of Section 125 of the Criminal
Procedure Code. Considering the serious implications of the
step, the Government should resist the temptation to rush
through the legislation using its brute majority. Instead, the
Bill must be circulated to elicit public opinion. This will give
] sections an opportunity to express their views on the
measure before itis tuken up for consideration by Parliament.
It will also be in the fitness of things for all parties, incloding
the Congress (I), te refrain from issuing whips and to give
their members freedom of vote when the Bill comés up for

Adoption.

Editorial
Decean Herald
Febroary 28, 1986

The Personal Law Fall-Out

THERE HAVE been, paradoxically, somes benefits from the
introduction of the Protection of Rights of Women Bill in
Parliament and perbaps the most important of these is that the
tiberal Muslim has suddenly discovered Kis voice. Moreover,
it is 8 pleasant sound. A momentum that was growing in
different parts of the country found & colmination in the
resignation of Mr. Arif Mobammad Khan from the governs
ment. And it is this assertion of liberal Muslim opmion,
ratker than protests from anvwhere else, which has put the
governmeat on the defensive,  But it is necessary to vaderstand
the compulsions which forced the govérament to bring\in this
Bill, and to appreciate when precisely the first and crucial
round of this battle was lost. .
When the Supreme Court judgement on the Shah Bano' case
was_delivered, the response of the conservatives was hardly
unpredictutle. [t was evident that (hey would oppose what
they believed- to be interfercnce in the pecsonal Jaw of the




, pulpit and TOstrum, g city street gnd
: mavlvis spread the feur thar this was the b
assuult on the Muslim PEtern of fife.

few incidental aod unfortenate remarks
the fudgemen which tended (o

Just the divorce Jaw + lomorrow, the Supreme C
Would  begin

allowsd 14 200
NOk-so-stbt]e

10 urbitrate op
nd the-azaan of pra
Uk was made of t

k became Rajpy
Gandhi, and the aim became politi

of his confronty.
im support base of the Congress.
Moreaver, un Opportunity  was bockon‘ing—the byelections

‘ The tragedy is not thae the consery.
l after all, nothing sjge
that the Oppositiog Parties, with commendabie and praiseworthy
’ Exception of /the 'Commum‘.sts, participated fully in this.
dangeroug. comtuag] politics, Leading the . fieid jn this was,
I ui:’tbmmatcly,‘ thé Janata Party : and we Say uafortunalely
use there Is & strong section of the party whick watched
| helpiessly ag ¢ moved into dang

Instead of taking a
be given protection from
husband.s. the conger-
Judgement the death
majority state, From
village mosque. the
tginning of a fresh
Full use was tde of o
made it the course of
disparage Islam. Today, they
sAIC, it was 7 i ourt
whether Mustims should be
¥.in their mosques. {And a
be disputed monuments like
m Jatma Bhoomi.) Afier Me,

the Encouragement of jhe Prime
Minister, PUtUp his brilljane

CrOUS  arcas. From the:

n
=d,

Janata Platform during the bi-eléctidas e ‘cry Y
front of Musiim wudiences it st Wi aﬂa“algg‘},i ! 5
in ladia and it was time for the Muifims t5 ¢ W Dethi 1 :
extent of their power theough the bifiot box, It wae, again,

Ay A

Iy Syed Shahubuddin who made use of this strategy '
:i? o:‘lg;'uga from Kishanganj ; the Mntum [cm‘l_er; who
c&:ﬁpaiéﬁéd in Kendrapara in Otrisa, as Chief Minister 1. 8. th
Patnaik ruefully complained, had -the SHMmC message to offer. =
The strategy worked. And all the Congressmen who ‘had kept R
their views to themselves, suddenly popped up : aftec-all, it 'Y
there is one thing which a Congressman finds hard. o swallow,
1t is defeat, _ |
And Rajiv Gandhi too began to pani_c._ He updmk‘od as -y
much as anyone else that there was no way thiat the angu‘t;.: N
would win an clection without the support of the Mus!inn The
" price that the leaders of the anti-Shah Bano case Qﬁ'tﬁﬁog 4
demanded was an insurance po!i:y—lh‘rough'a;nm'zg'?gr‘lff: e
ment. It is bardly surprising that the Tanata still kn‘i;nqt.;bg? o
able to make up its mind on bow to vote on the Bi!.l.: And Syed
Shahubuddin, of course, 18 sitting pratty for a while, be ia
little more important than his colleagues. Cynmsm.has been (h.e
basis of decisiony by everyone in this sordid busmsss, ayd the .
trap bas row securely tightened. TI?e PM hu'tf)!#‘-ihz!w? e
Sabha (to cheers from MPs) that the decision ~tpbm -i.n. the |
Bill ‘was in continuation of the progm’sx? made attﬁclimedf
framing the Constitution that the identity _ot: cverymm)omy in
India would be protected, implying th;t txtr tlus 'sf:t,h’ askidg
‘price then the government has no option ‘,’«,°.p;'¥. L e
P"“The only pgrties»(o emerge with say credit ure tbeﬁCommu-
nists, and in particular the QPI(M),., because ,t.hu. C!j M)ha: 10
survive in the states Wwith - strong \{ns‘lhn .gggqlg.op_sh._;Wu‘t
Bengal and Kerala. But the CPI{M) has.wbggg‘gbls‘t_qgwk_t‘g Al
its principfed stand because it s a politicdl party'in the \trEs : ‘
sense, with a cadre which can go 1o the peaple ‘edﬁpn the - R

Peapie

’ ) 75 A ] {23

attle dgainst vested interests & the ground level. The ongress,
:‘iuc; af;:,ﬁ}'a have p "yed'qﬁdﬂ;ar‘{plp, dlt{ ol:tlo,iojt)l;%
simple fédson that the ‘Cogress party of nisdtion Just does
0ot exist it is only i label which proves useful dati e
rather than a political and ideclogical organisation, It is

'
.




.wl':_ltf‘f.l'::e' implications of this are for the future,

} Editorial
The Telegrapi, Calcutta
March 7, 1986

The Whip Hand

:tHILE PAFSAGE of the Muslim Women (Protection of
ights on Divorce) Bill was only to be expected, it is distressing
to t\bjnk that many Congress(l) MPs must have subordinared
sonnd:pa_:sppaljudggment to-the party whip, Not for them the
cournge thal Mr. Anf Mohammed Khan displayed in denonne-
1?3 lhcmcasum as “mh_umn" and “un-Islamic" though even he
was forced 1o vom'l.'orit. ‘This is certzinly not the internal demo-
;:racy. that Mr. Rajiv Gandhi promised the nation ; but then. it
l;,n;:wg only expectation in which the public is disappointed.
v T8 were any lingering doubts abour (he Goverament's
_J‘qtqgmg)_atgon. 10 pander to communalism, they were dispe)led
wl.z:q the .qugn Law Minister announced a subsequent speaker
as t-bo;__,h_@uhm.voiee". If MPs are to be regarded as spokesmen
of minority interests, we might as well dispense with the pre-
teace of a uniform Indian label and amend the chrc!enlago
zpf;t‘hq_.l:eqples Act to provide for separate electorates. But th:
CPICM),s Mr. Saifuddin Chowdhury was not quite correct in
plng_igg,,t_ﬁgt, each member of the Lok Sabka “represents his
b myou:e : IMonday'g voting made it abundamly clear that
. ruling party legisiators are merely numbers on a score board
- chalked up by their bigh command, '

- Even the suspended Mr. Sripat Mishra's’ coura
Ty SUSPEnURG. VY. - 8! g¢ seems t
hmtaﬂed tgim at the isqt,-.momcnt when. he should have move:
Bmer h"h',‘f'budl’efcﬂma the Bill to u joint select
while the conflict between Mr. P. Kolandaivein's

»

Y Qaﬂhwwhwh has proved so dangerously suicidal for the Con-
£ress in this crisis. It does not need much intelligence to guess
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remarks and conclusion confirmed that even the AIADMK dare
not offend its senior partner. This rigorous insistence on
obedience is, of course, explicable inthe light of Ms, Gandhi's
recent difficulties with # recaicitrant old guard which astutely
<chose 10 make an issue of a measure thet is retrograde by any
reckoning. Since Mr. Kamalapati Tripathi, Mr. Pranab
Mukherice and others had reportedly demanded a free vole,
the least sign of opposition within the Congress{l} would us-
doubtedly haye been regarded us a gain for the dissidents.  Mr.
H.A. Dorn of the Telugu Desam was, therefore, 1ight to peint
out that the Prime Minisier's prestige wss at stake ; but his
prestige would have commanded wider public respect if'it had
been staked on some iess unworthy cause,

It bears reiteration that the Bill offsnds the basig principles
of eguality in the cyes of the law and of womzn's emancipaiion,
making & mockery of Mr. Azoke Sea's entirely fanciful sugges-
tion that the Government it still werking towards evolving a
uniform civil code, It has also to be stressed that such n secta-
rian measure is bound to revive the Sikh demand for revision of
Article 25(2) (B) wnd may well encourage ¥ host of other
demands emphasising individual identities at the cost of the
national ideal If, as Mr. Madhu Dandavate said, this surrender
to higotry wins back some of the Muslim fundementalist sup-
port for the Congress(I), it wilibe, at best, s limited gain of
dubions value ; it well then have revesled the Prime Minister
and his advisers as eynical politicians prépared 1o jettison 1he
¢ountry's good for their ewn survival. The double speak emp-
loyed in moving and justifying the Bill, and the ruthlessness
with which it was forced through the Lok Sabha, do not augur
well for the future conduct of a regime that started on such a
promiging note.

Editorial
The Statesman, New' Delhi
May 7, 1986
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Bigotty And Women s Bill

ITIS a very deceptive
with the mﬁg??} t;e watoxy that the Government pas wom

g lim Wo )
o1 Divorce) Bij1. Tha s % men (Protection of Rights
Sure ia the Lok Sabba DALY support marshalled for the mea-

Said on the sdbiecc‘ with # social atavism, Enough has been
coneureing in this view (an:lnr-y shade of ealightened opinion

with which-.

femave appre«
0 be tHusory

As of now the enactmen

Even g, jn the long-

term perspective, the measure PUls off the

day of a "uniform personal law” in practice despite the pro
mised legisiation for the ﬁu’ppd&se,-iuvm‘e:dm !'RPW ;
watched for in the kind of seripture-quotin evilry

most rapidly promote destabilisers’ desigos through Ayodhy

and other issues of raked-up irrelevance. The political fall-out
of it all is noncthcless disturbing to being predictable. A

We had said, while the fate of the Bill wuwupcem‘

that its passage would hardly mean an-end to the struggle for
social reform, This must and will go on, So must continue,
and even be heightened, the nation's vigilapce against revival =
of what has historically proved the biggest threatto its unity aad }
integrity, |

Editoriat
Parrior, New Delbs
May 7, 1986

The Muslim Women Bill

Perversion of Personal Iaw
Daonial Latifi

THS MUSLIM Women (Protection of Rights on Divorce} Bill: |
is promised upon 4 supposed summary of the Supreme Court's %
Judgement in the Shah Baao Case. This summary is contained
in the statement of objects'and reasons-of the bill. According o~ |}
this summary in that case the Supreme Court “has held that
although the Muslim law limits the husband's. ligbility to pro~ ‘
vide for maintenance of the divorced wife to the period of (ddar- v
it dogs not contemplate or countenance the situstion—where:
the divorced wife is unable to maintain hesself after ‘the period |
of iddat , , . . therefore. . . she is eatitled ta have recourse ton
section 125 of the Code of Criminal Proceduse. +«» Thig
sion has led to some controversy s (o the obligation of
Muslim husband to pay maintenance to the divorced -
Opportunity has therefore been taken to specify the dahtsw



A Bl divorced oma

and 10’ proteet her intérdsts, .
BT thig s ot d Gorvéel

Abimad KHao's cdse was' that he id gir

SR : 1, under the custom ;

ld% applicable to the parti ary or personal
; 5 parties, w b ot

Frovided it section 127(3). &5 payable on. . . . divoree™ as

: ¢ only' question before the Supreme Coup
‘ oo N i rt was whethe
ey 10 piragraphs 15:23 of the judg-

HUSBAND GUILTY

mn;hc;::;c: aak . husband; Abmad Khan, huving faited
divoreed .'ﬂfoi,shoui“?'m'm’mid- "o maintenance to (he
S section 127 2% Jhited to fulfl the condition stipulated in
s 1 , "of the Code of Crimipal Procedure, namely to dis.

the matter could be 10 whiat the Supreme Court actually

e T =
cl_a__uq_,fs now pending in the Supreme Caurt,
: *1;::;; 11‘r;x:hjﬂlw Lseful to set down the gist of the
£ L1¢ DA ife thie Shiah Batio case where T hag appear-
: %‘ﬂmﬁ'ﬁﬂﬁ‘ certain interveners.
jectionts’ fuised By Mr. Yunts Saleem,

counsel

‘

is e'n'}'med to at the time of divorce

MU LIS IS 7ot d & préstntation of what the Sy
Céuﬁdecfd’éd in _ﬂbs Shah  Bano cuse. The former huspbr:::
eudy paid Shah Bano

&
el

for the Muslim Personal Law Board, were two : X

First, be said that the amount of mataa refersed 10 in the
Quran 11 24! was a lump sum payment snd not a recurring
amount, This point was casily answered because jt was not
really an issue in this appeal. It was nobedy’s case thet Abmad
Khan had paid any sum, whether Jump sum o recurrivg, by
way of mareo to Shah Bano. A careful reading of the judgement
of the court will show that this question has not been decided
and it is still open.

Secondly, Mr. Yunus Salgem, relying on the Privy Council
judgement in Agha Mohd. vs. Kulsum Bai (1597} 24 JA 196
argued that, according to him, the payment of matae under the
injuction of the Quran Il 241 was optional and not compulsory,
To this my reply was that the gréat Shia jurist, Imam Jafur-as-
Sadig had deciured the Matta referred to in the Quran verse 11
241, as fariza wajida (obligatory duty). M. Yunus Szlim conte-
ded this but said that this ruling applied only to Shiss. 1 then
said that 1 also had the ruling of Imam Shefei, acceptable 10
all Sunnis to the zame effect, Upon this the Chief Justice, Mr,
Y. V. Chacdrachud. interjected that since the Quranic verse
itself was so orystal clear, it seemed unnecessary to go to other
Sources.

IMAMS' VERDICT
I acquiesced in this view snd did not insist upen citing the
authority of Imam Shafe: which I bad ready in my mind, |
may say that both the citations and full references 1o Jmaem
Jafar-as-Sudiq ead lmam Shafei were contained in my written
arguments which I'had filed in cours and supplied to all parties.
This is a sound and aacient rule of Muslim jurisprudence,
evolved in the period of the Umayyad and Abbasid monarchies,
to limit judicial disoretion within the parameters of the rulings
of the great jurists of Islam. This was to prevent extravagant
constructions being put on Quranic verses by judges presurrised
by corrupt ralers, \
Here 1 may mention that Article 18 of Egyplitn Jaw No. 100
of 1985, passed only last year by the Egyptian Parliament, after
fall discussion with the scholars of the renowned Al Azhar
Uniyersity of Cairo entitles 2 divorcee, oyer and sboye her

>
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from her former
minimum two years’ maintenence (with

RO maximum), The husband may be permitted to pay this

Le,tuniq}fwﬂ:a’ea_;‘wifat the present hill sotually secks 1o pro-
vide Section | 2(a) of (he bill defines "divorced woman'
0" mean @ Muslim woman

Who was married according 1o
Muslim law and bag been divo A

from. her bushand in accordance wi
Says that 'fdday veriod” means, in 1he case of a divorced Woman,
Civorce, il she is

{1} thres meosteual courses after the date of
three lunar months afier her

subject 10 menstrantion; (i)
divoree, if she is not subject 10 menstruation ; () if ske is
er divorce, the period between the

eaceinte, at the time of h
divoree and The delivery of her child or the termingtion of her

pregnancy, whichever is earlier” femphasis added),

These provisions #Ppear 1o be patent vialations of Muslim
law, for the following reasons,

The Muslim  Jaw peovides 8 number of procedures for
divorce, Among these the Most  importaat are : mubarraar
(divorce by mutau) consent), Khda (divorce ar the wife's
iastance), fuskh {divores by COurt, now regulated hy the Disso-
lution of Muslim Marriages Act 1939), and talag (unifsteral

divorce by the hmband). OF talug there are three kinds, talag-

uhsan {least disapproves by the Prophet), talag-basan (lesk dis.

by Hidayaculiah, Pp 329-331),
The Iast of these, the talag-ul-bidaat iy the dire “triple talag
Pronounced in one breath, that is 4 nightmare far every Muslim
wife subject to ie, It was ilfegally smuggled into the faw by fat-
was issued at the behest of the Umayyad monarchs and is today
also, continued as the favourite practice of the elements
sponsoring the present bilf. Talag-bidai s regarded as siaful by
all schools of Muslim law and is held illegal by all Shiy schools,
In the ralaqiahagun (feast disapproved by the Prophet) the three
months jddat {probation) period which is provided for enabling
reconciliation of the Spouses, precedes and does not follow the

divorce. During the iddat period the woman is 1

Muttalsquta (divorcee) but is a Muttudac (woman in’

Thus, reading together sections 2(a) and 2(b) of th A
result, would be that at least the talng-abasan would cease
be & recognised mode of divorce and passibly 50 also the tlag L
hasan, Hereafter only the umvetslllycxwu!mlq*w‘
would hold the fisld, No doubr this is the form that some of
our maulanas seem to favour, But the law ministey should 3

know better. These kinds of techinical Qav;t;: iho&qg' in #lmast
every section of the bill, This makes it eminently ,dgmublf that a4t
it should be subjected to detailed §cr}ltiny b')f ‘C_err‘t.&v-!n (hp it
Muslim Jaw, among others, before it is fu{t.her considered »1:"?,5

Parliament, :

SERIOUS OBIECTION

The most serious objection to the bill is s purp?ned “defi-
nition™, actually mutilation, of the Muslim women’s right on %
divorce egainst her husband, as secured to ber under her per-. ¥
sonal Jaw, and as declared by our highest court. s oy 1

This 1s done by sub-section (1) (a) snd (b) of sections 3 |
of the Act. The former, in a seemingly dolib:rat'oty g’ulb.bd-
sentence, offers the woman ; reasonable and fair provision.
and maintenance to be mede and paid to ber within the ia‘dat
period by her former husband”, It ts c!xﬁcujt to uqders(‘gqq’ the
purpose of {nserting the words “within the iddas period" in

i ction,
tms;;‘t::alively, one may say, it is d_iﬁct'llt 10 understand lbc |
purpose of jumbling together two distint ideas and concepts in ;
a single seatence. These two d.m.tmct it?eas and concepts mw 3
(1) a reasonable and fair provision (wbnch_cotud be a capital. | :
sum, property or usufruct), and (2) maintenance for iddat
pw‘?':; letter is not applicable in} the casc-q'f 'j"‘.‘l'f‘.h'“ whm:a
the wife 15 kept and maintained in lyc d_wo;‘gng hosband’s:
house in the same statos as before in the terms spelt out in

| 717, o o
Qm";:clic‘: 'dlistinct rights enumerated in two distinct pravisions

the Quran, namely I1.241 and LXV.1.7 are sought fo ‘
;:mbledQ and telescoped into one sentence in the Muslim women
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e 4 'y 2 2 ey

;‘ﬁg;odnaion bF possibilities of errors and’ adverse udict

determination, It is difficult 10 see why the }egala‘;rag:mj:: j::::
uied ;ooompms $0 much into a single sentence in  this clagse
Which i pechaps the most important in the whole bill,

As the law now stands, a Muslim divorcee is entied to
rmouable matenance during the iddar period pnd also as held
by_.tl;e Supr_cmc, Court in Shah Bano's case 1o maitaun-bil-
W}',_"g.blcp may bq translated correctly gy “a reasonable and
fanr_- pr_(msxon"_. However, by the strange juxtaposition of words
:3!{ hlu(al;eet; :ad;gos.ibl: for a husband to argue that section

(&) of the bill reseri i i
S orthreec;sg;l:x::moum 10 a provision only for
. N.‘,’,w’ is the _“_rcasoaable and feir provision aod mainte-
fance™ one provision or two distinet provisions 7 If the latter
w:vhy-uq deal with them separstely in two subssections 7 1f :hc;

,g'.ub-gqgmpr';‘ deals with only one indivisible right, then why so
much verbiage ? Ts it that the wife is entitled 1o 4 reasonable
.apd fdir Provision in addition 1o maintenance for th'c iddat
8 perlod 11 20, why dees it not S8Y 50 in plain languuge 7
it 1 have already pointed out thar anomaly of referring (o the
; rddar Perlofl s being subsequent 1o the divores, The rdlag-
gl’;';z.l'n:u done by the husband proncuncing & single talag while
_tl;g Pltlfb'll in a free state and thereafler living with her undc;
] the same roof for three menstrual courses without resumi
~ cobabitation. Upon the expiry of the iddat period in this ca:eg
the talaq ‘becomes final and irrevocabis, But the parties arc'
ftge :t;g remarry, Such the partiss are free to remarriage cannot
benpeatcd moze than twice. This was the form of tali rt’c‘
Mﬂ“‘] by the Prophet, as already stated. 2

- MINOR CHILDREN
~The other provisions of the bill may be deslt with briefly. They

‘réad like pages from Alice in Wonderland. § i
read like page - Wonderiand. Section 3(i) (b
Ladivorced woman shall be entitled : “where sisc(h::e’;;

ction of Rights on Divoree) Bill with a sacrifice of clarity
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1t is not clear whether this refers to the children of the
divorcing husband or to the children of some other man.

If this refers to the children of the divorcing husband, then
the Muslim law has always iosisted upon the  lisbility of the
father to maintain them during minority, no matter in whose
custody they are. So this bill is also an attack on the rights of
¢hildren. £

Section 4 of the Act makes a provision for relatives, includ-
ing collateral, maintaing & divorced Muslim woman.

So far only the Hanafi law has had such a provision {see
Futawa Alamgiri) but such obligation Is limited to relatives
within the prohibited degrees. The draftsmen of the bill have
overlooked this limitation. The Shin und Shafei law further
limit such obligation to ascendants and descendants. (See
Imammenh Minhaj-at-Talibin, Vol, 3, pp 93-97). This provision
would be most cumbersome and in practice difficult to enforee,
particularly for 4 magistrate’s court, on account of difficult and

complex questions of law and fact,

ESCAPE DUTY
It would eppear that any relative churged with an obligation
under this section who wished to escape from it, could eusily do
s0 by registering his marriage (if merried) under the Special
Marrisge Act. So in gny event the woman would get nothing
from an unwilling relative, The willing onés would support her
anyway, The provision invades the rights of Shigs and
Shafeite Sunnis. It is an exercise in futility and should be scrap-
ped,
Lastly, there is the provision also in section 4, making &
divorced woman's maintenance & charge on Muslim wagfs. Tae
Jaw of Islam is very strict on the point thgt & benciaction must
be applied to the purpose specified by the waXif~founder of
the trust, It cannot be changed by enyboady. Legislative iater-
ference in the objects of trusts is an outrage against constitus
tional principles. - It would, iater alia, violate Article 30 of the
Constitution, which Muslims heve, in the past, fought to
uphold.

All in all; the bill 8s it stands i3 obnoxious to islamic princi-
ples, derogatory to human rights, violative of the rights of
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1R OIS and ey 1o
P Cﬁftfu and may founder o
The wirfisr 18 withedrs
The bill ug arRfy Withdraw

Hestion, «d I8 an insult 1o ()

The Tinpey of India, New Delhj
Dated 12 March, 1984

| Bill That Strikes At
he Root of Secularism

THERE HAS been conaideray®

on the validity gg A le heated debate and discussion

{Protect; o ¢ Propricty of ]
\irorection of Righes on Divoree) Bill 1956 lﬁ:ff,’,‘:,ﬂ"f Women
0in ths

nrticie for the pur
Pose of convenie : .
In the statement of ohjcats Md’;&‘ as the 3111,

decision of (he Sy casons it is said that
preme e B as the
S.C, 945 has 1o Court in Shah Bang's case (AIR, 1og3

the Mustim nusband

(33":, (L;l: four\: c;ar ;42 :,Fhiwes:iu- object of p :
: Uslim wife, (3) i

et 2, A $ effect on tnej

: larism xo. utlmth the Constitution js Commi - pﬂ.ncmlc -

Rt mmitted, (4) jts Copgs.

Seope of Supreme Coure deciyion

iaté consequence of ¢ : Asthe Billis the imme.

be judgement of the Supreme Court it is

the better for al concerped
e traditions of Islamic civi:

driven out of the house claimed maintenance underSee: 125

-

poi |
¥

Cr. P.C. When the application was pending the husband divor-

ced his wife by irrevocable Telak. Under Muslim Law @ Muslim

is entitled to  diverce his wife orally without «ugiigﬁiqk anY

reason, Under Sec. 125 Cr. P.C. if any person hiving' sufficient
means neglects or refuses 1o malntain his wife whois unable o 3
maintain herself, she can apply to the Magistrate'ossue s’

dizection to the husdand to pay her maintengnce &t g ratemot

exceeding Rs. 500 & month. Uader Sec. 125(1), Explanss
tion (1), wife includes & divorced woman who bas not remarried.

The Supreme Court had no hesitation  in holding thi¢ Sec.
125 Cr: P.C. applied to all persons irrespective of their religion,
and even assuming there is any inconsistency between the per-
sonal law of Muslims and the Cr. P.C. the latter will prevadl,

On behalf of the husbund reliance was placed on Sec. 1'2'?(33,(1!}”, ,
of the Cr. P.C. which provides that the Magistrate shall cuncel® -

the order of mainteaance if the wife is divorced and has
receieved the whole of any sum which under any customary or

personal law applicable to the parties was payable onsuch !

divoree. ¢
it would appear that the divorce effected by the husband
after the filing of the petition for maintenance was only with &

view (o enable him to rely on this provision. It was argued that

as the husband had paid to her the sum of Rs. 3,000 agreed to
be paid as Mehr (Dower), the provisions of See. 127(3)o)
applied. The Supreme Court had, thérefore, 1o consider whether:
Mebr i5 an smount “payzble to the wife on divorce™ within
the meaning of Sec. 127(3)(b) Cr. P.C. The Supreme Court held

that Mebr is 85 amount paid in consideration of marriage and

cannot be regarded as 2 sum payable on divorce and heace Sec.

127(3)(b) had no application. In the result it held that the:
‘wife was entitled to be paid maintenance under See. 123 Cr.
P.C.

to the period of *Iddat’ where the wife is unable to mintaut
bersell. They made it clear that they were not concerned” with

Lighiiity sf husband : The Supreme Court.fnrthc_r held that
the liability of the husband under Muslim Law is not limited
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the broad and geasral question whether the husband is liable (o ' it 38 not right that she should be helpless aftar that,

4 ntain bis wife, including & divoreed wife, in all ¢i Unjutt and unfair ; No doubs under Clawse 4 in “stich a case
and at alf events as. Sec. 125 Cr, p.C. de:ls o;:c:;:;&::c’: I the relatives or the Wakl Board are made liable for her mainte-
Where the wife is unable 1o maintain herself, =~ pance. This is absolutely unjust and unfair 1o the refatives. If

Clanse 3 of the Bill deals with provision of maintenance the husbead divorced his wife without 2ssigning any reason, why
t and other Properties to be given 1o n divorced Muslim should the relatives be made to soffer for his misconduct simply
Woman. On g carefyl reading of the clayse it would appeer thut because at a distant future they may isherit some pro ry ?
818 1S not entitled 1o maintenance from her husband after the ‘ What is the justice in exonerating the fusband from maintain.
period of Iddat exeeptin the situstion coverad by clause 3(1)(b): 7 ing her after the period of Iddat * Why should the Wake Board
where she herself maintains the children in which case 5 reason- be made to pay maintenaace ? The Wakf Board is maintained
able amount js 1o be Paid to her for a period of two vears after mainly by the State funds, In other words the tax-payer is made
the birth of such children, Clause 4 deals with n;aintcnnnco ‘ to pay the maininaace to a divorced woman for the wrong
after the Iddat period 10 4 divoreed woman who hes not remar- ; done to her by her husband.
ried and is not able 1o meintain herself. The liability to mainte- It is clear from the foregoing discussion that thers is 2bso-
nawee is cast op certain  relatives specified in the 'c:lause or by Jutely no justification for this Bill and instend of sufegurrding
the State Waks Board, the rights of a divorced Muslim woman it Jeopardises her rights

Atis nor Casy to see why there Was any necessity to come : and places her at the mercy of her relatives, or allows & person
forwaed with; ¢his Bill. The ratio decidendi (basis) of Shah ' who hes divorced his wife (evea without any justifiuble réason)

NOs case is that o PeTSen uoable to meintain herself can to escape from the obligation of meintaining ber after the

claim maintenance under Sec. 125 Cy, P.C. itrespective of her period of Iddat, end &s a lastresart tries 8o throw the burden on
Personal law. This decision is in conformity with prior decisions . the tux-payer through the instrumentality of the Wakf Board.
of the Supreme Coyrr, The Supreme Court helg that Sec. 488 The Muslim community as a whole must rise in prozest agamst
of the old Cr, P.C. (corrcsponding 10 Sec. 125 of the new Code) : such # Bill It is surprising that & section of the community
s spplicable to a]] persons belonging 1o all religions and has no ' is supporting this Bill though o large section has sxpressed jts
! re_hxi_,ouship With the religion of the parties, The Bill also does ' sesentment,
B | Dotday Sec. 125 fs.ao1 “pplicable 10 Mustims. But gs Clavses Uniform Civil Code :  Apart from these considerations there
4 dandd 87€ to. apply "notwirhstanding anything contained in is the more important aspect of the Bill on the concept of secu-
aay other faw", jt follows Sec. 125 wiy het apply to cases larism to which the Constitution and the nation is committed.
covered by the provisions of the Bill. If under Musim taw the A Bill which sceks to exempt persons belonging to o particular '
- divorced Womaa is fully provided for, there is no need for her community from the provisions of Sec. 123 Cr. P.C. strikes ut
toiavoke Sec. 125 Cr. P.C.If on the other band she is unable E 3 the root of secularism. On the other hand, the Constitution
0 maintain herself Justice requires ¢hat she shouid be  provided provides as one of the directive principles that there should be
at least with the bare means of livelifood, especially in the case a uniform Civil Code (Art. 44). The Supreme Court bas
. of Mustims where the busband can divoree his wife without ' repeatedly stressed the need for moving in the direction of hav
- 2%imning any reason. A sum of Re, 300 & monthis the maxi. : ing a uniform Civil Code (Olga Tell vs. Bombay Mugicipa) Cor-
mum prescribed under See. 125 Cr. P.C. and there is no reason poration, AIR 1986 5.C. 180), b2
' this pittance should pe denied 10 a woman who is- It is true that in & country of diverse religions and different
10 maintain hercelf, The period of Iddat s only three personal laws it is no easy task to have # uniform Civil Code. 1

three. menstrus! courses as the case may be) and ‘ But in order to achieve natione! integration immediate steps » |
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mbﬂ l‘wﬁl"::@!ﬁ dirwﬁotlo 'Some. q:ea.mu have 1o be

undertaken even i€ they are nor Dalatable 0 certain sections of
the peonle. Pecsonal law, oven if g 5 based upon ancient texs

and scriptures Jike the. Vedas, the Smritis or the Quran, is not
inviatable. - They were [aid down. 20 suit the needs of that
égrticﬁl:fr‘ﬁﬁc or period. But ideas are changiog eapidly, Ad-
vaace of scisnce and technology hes completely altered eyen
social values.

In the olden days when physica) SUENEh was a paramount
mportange the aneion B givers felt thet o woman who wis
physically weaker 1380 man asd {0 pe protected. While she
Wis entitied to FEsSpect as i mother or sonsideration 45 a wife
she wis not 8IVED 4 position of equality.  Npt to-day physical
strength piays very little part in the Jives of people With the
help of gudgels and scientipo mstruments worsen ars even jible
o v planes and take parc in combat Imellc,clnaﬂy they are
not inferior to men  and 1 the field of seieneey, medicing, Jaw
pehiics and ip a)) cazes where physical steength s of no
consequence they hage nroved: themselves equal 10 men,

In these cireamstances there is np Feason why ancient laws
saouid sl continue 19 Operate even if same of them are not gg
barsh on womes a5 others, If the luw fuid dowsn io the Vedag
or Smritis can be altered by statutory law, there i LO fesson
why what is stajeq i the Quran or ather ancient Mushm jaw
should nat be altered 1o st 1he Present conditions. Therefore,
every cffort myst he Mmade 1o have 3 uniform Civil Code. This
does not mean Hposing - Hindy Law on the nstion, The begy
and most  desirable law suited o modern (deas and conditions
must be applied to ) instond of making an efion n the
direction of baving a uniform Civil Code; by the introduction of
this Bill even the uniformity of the Criminal Code which all
these vears applied to 4l PEISODS irrespective of their religion
is being disrupted.  No doubi the expression used in Art 44 s
“uniform Civil Code.” The Cxpression “Criming)™ Was not

used because the Constitution flamers were wware thet the

Crinyingi code; was utiformly applicable 1o ) and there was
REver any question of jis being differently applied to diffareny
religions,

An Infringement :  Further, the vonstitutional validity is got

TR

hey had no concern whatsoever. Tt waald
f.’?yx:m # dio'dnctior‘l--bc_mw .‘:l,{l‘ <
women in regard to the right. to maintensnce. under
Cr, P.C. It caanot he coateaded  that !l,l,"e_v_‘oi'v':as
classification, for the classification into Muslim and o :

abie. Taking

the relatives or from
difficulty in ascertaining

does not bear a just rclatiph
P, C. as it is nimed «t helping

by their husbands aud‘-tu?w it
based on teligion in‘rcgar-' such women. '
fﬂ. 31 A of the Constitution lays dqwuzw
duty of every citizen of India to ”90.“_90.9 ppg
to the dignity of women, Is it not derogat
of women divoroed by their husbands to b
their relatives for maintenance ~inmd of ¢laj ing i
from the hushand 7 Does ll).c- Article ‘prescribe: it OBl
fundameatal duty of the citizen and ng;‘pif-thg;m&

represents its citizens 7

away the. right under - i
Muslim divorced woman unable to; :
maintenance by her hﬁsh'apd__'ig:;gtzpﬁm
right o fivelihicod and it may be’ ncamubl
Bill violstes Art. 21, ‘The Tight (o obtain msintesn
the Wakr: Board - entai con
the relatives, their mean
parties and so on. From the point of View of rela
be an unreasonuble restric

tion on theit right ta peo
are made to pay for the wrong of anot.l:xgrg_ersgn__

d i
cannol be 4 reusonable olassi]

to the parpose of
estitute women who
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| Women Awakening

 Which took place in the last few weeks in Lahore
_Tepresent i significant  advance i1 history of

A participant in both these events, Ms. Shahnaz

divorce case bas been miuch written about and
rthaps:the only Muslim in the world to have challengod
lim Personal Law through a petition, gave her assess-
NS on het;cxhru to Bombay,

-+ The first event was an international - gathering of Musli
Womex; from Algeria to Malaysia, in --thbr?fmm‘ 'Fgcbrmy ;n;
5, organised by “Simorgh'.'. a women's publication
nkistan, At this conference x resolution was adopied
represeniting ten Muslim nadons criticising the
vernment’s Muslim Women Protection of Rights Bill,
as Bein, opposed to *he spirit of Islam and the principles of
e’ resolution was later wnanimously passed on
t-a public meeting of 500 Meslim men and women

he crence was the fitst-ever international gathering of
who songhtn global solation to the problem  of
bl women, perpeteated by the rising forces of Islamic

sm- - They sought to consider women’s emuneipo-

tion in relation to Islam, and to discuss their

1 the community and eultural set up.
second evedt in New Delhi on April 17, was-a demons.
1,500 Muslim women from all over Indix, This
‘coming together for the first time of a number
Muslim organisations protesting agaiost the

lil. Women Bill. Even the Shariat Bonrd of Kes
the relly. ‘It was also the first :;cx::::
it Muslim women came out of their awn
their fights, and bronght to the stests” (he
of Moslim Personal Law. -
ught a looely battle till now for

>

1 ber comminity and family. for
erwheimed Aby'the»aympa;hy_;gw.
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press in [ndia which has labelled her as "“Kafic”’, leading papers
in Pakistan like Jung did a two “part interview with Ms.
Shahnaz, among other write-ups'’, i

Recalling the response of ordinary Maslim women when she
spoke at public meetings in Lahore, Ms."Shabnaz said she was
astonished to find that she did not have to explain anything to
the audience which fully understood the implications of her
simple speeches. Ordinary Pakistani women were also well
aware of events in Indin through their press and everyone knows
about Shah Bano, For them the issue of maintenance for
divorced women was not connected with Islam, and its denigl
was considered inhuman, Ms, Shahnpz said.

Ms. Shahnaz said; unlike in India, because Muslims are not
in a minority in Pakistan, the Muslim Personal Law is not i
symbol of their identity. In fact the “identity crisis of the
Indian Muslimsg is a myth'', she held.

At the international conference in Lubore, where issupes like
diverce, maintenance, polygamy and mé&her were discussed,
Ms. Shabnaz found that unlike the Muslim personal law in
India, other Muslim nations had codified their laws, even if the
stetus they sccorded to women varied,

Even countries like Pakistan have banned unilaters] tulig
whereas in India we still continue this practice. Ms. Shahnaz
said, Accordisg to her a Pakistani man waating to tak2
divorce or to take u second wifé has to go through & properly
laid down official precedure, Polvgamy is frowned upoen and
the man hns to prove that something 15 wroog with the  first
wife 1o justify a second marriage,

In Pakistan there ig also a standard Nikahnama, where
before entering into @ marrisge contract, o man gnd & woman
agree to the terms of their marringe. The clauses of the
Nikahpamsa refer to issues such as the second wife. In many
countries the meher amount is glso fixed by law. In Libya, 'for
example, a man has to leave his house to the wife after divoree.
Ms. Shahnanz feels that the battle iv Indiz has to be fought at
different Jevels. One is the fegal aspect requiring cedification:
of the progréssive aspects of Muslim Persopal Law, and a
standardised Nikghoama. The latter would go a leng way in
ending the present discrimination against women, for the mem
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come, E D the years t
- tegard th "';;{ lb(}sc who zre sympathetic (0 minorit r- bo
{ iy e {ll with dismay, ¥ rights
a rushed 1o ;:sm;':::::f: "0 pause and reflect before the Bl is
| Rajiv Gandh, Ginelusion. The Prime Minister, Mr.

bears a particular 1, ihili
| It was his departure from the agmupombu“y s ene

the aorl:)' mess m which he fings
cecord ftself prow‘é,es.dues for a
At the Prime Minister’s mee

tting that,
ed procedure whic; created

himself to day, Howeyv.
solution, S the

ting with Opposition leaders on

December 4, it was agreed “that they should avoid any Kind of
cogfrontation on the jssue of Muslim. personal law”. It wes
felt that there should be a consensus on the follow-up on the
Shah Bano case.

Divorcee wife: Only a day before be bad assured the

Moslims that the Government was seriously considering the.
- matter.  He had already assured Parliament that he would aot .

undertake ameodment in the personal law of pny minority °

unless the initiative comes from the commuaity itself,

The Prime Minister's nest mesting with the Opposition op

December 17, yielded tangible results. While socepting that
the Shah Bano ruling was resented by a “majority of Muslims'',
Mc. Rajlv Gandhi candidly posed two queries, “If Muslim
women think they are not safficiently protected, what do we
do 7 Are the Muslim women being looked after well cnough 7"
Tt was agreed thar the Government would prepare a comprehen-
sive “back ground paper''. Even its Contents were specified—
summaries of the relevant details in the constituent Assembly
and in Parliament in 1973 on Sec. 125 and 127 of the Criminal
Procedure Code, the text of the Shah Bano judgement plusa
legnl nnalysis of it, and the state of Muskim Jaw in othier coun-
tries, Muslim as well as secular.  The paper would be prépared
“at the carliest™ and would be followed within 10 days there-
after by any other meeting with Opposition leaders. There wag
not one objection 10 this remarkably detailed decision.

On December 20, two significant eventi took place. Firsl,
the Prime Minister said thut the Government ‘“‘is leoking ut the.
issue in ifs totality".  If words mean anything, these spell com
preheasive reforms based on study and consensus. -

Next, Mr, Z.R, Ansari denounced the Supreme Court, bat
appenled to the Muslim Ulema to review the laws  “'so that we
can go with the times™. The community must take stock of the.
situation. It was true, he added, that divorced women in indi-

gent circumstances were running from pillar to post for main-
tenance.” “Some have the wrong impression that time will stop

change."'

Financial implications : Finally, the Prime Minister mt

some Musiim leaders on December 21, apd a set of proposals.
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day,

Three days iater {(December 24), the Prime Minister infor-

med ; i
ned FEPresentatives of five womlen’s organiations and a number

ge.h::sbm Wwomen, that the Government had prepared, nor the

s 'm?;nddb?aper, bu:w certain proposals on the basis of a
‘¢ su 2 some Muslim jurists. His proposals w

) 4 3 i X ‘.'m

Quite similar to those put forth by the Muslim leaders. Report.

¢ edly; Mas, Margarat Alva, o Centy
S » tral Mj -
ﬂlﬂn “.‘not Very pmcuuln‘ nhtcr of Slato, de‘cnbed
The Prime Minister however, off;
2 ' s Offered two assy
gaton.  He would take a final dee rances to the

Against this background, it is not surprisin 08

| ; 5 8 thit the O -

;i;n;: :;clined the Prime Minister's invitation 1o discuss !hcp;::’c

: ru'ary .19, #lher the Bill had alreacy been finalised for

ntr;:!hucn?n 10 Parliament two days later,

) e it was eventually introduced on Febryg 25, M

> g‘i:fir;c%ndavaz_e Pleaded for delay not merely on ge sroung

oot me %mmer had broken his promise of consultation

N h the Oppt_)smon. He pleaded for 4 more acceptable Bl

3 wyach would take into sccount the sentiments of the communiry
2 a8 wall as £asure justice to the women. i
5178 -The'Bill does neither. s Haws are glaring. Tt limits to a

?cnod of two years only even the maintenance payabie byy ~
-on‘ne(-hu.sb?nd o his children in the custody of a divoreed
wife. | This i shocking. 1f she i unable to maintain herself
after iddat, her rdatim-jwbo would be entitled to inherit her
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property on her death, according to Mustim Law in the propor-
tions in which they would inharit her property, would be liable
to pay for her maintearnce by a magistrite’s order. Feiling
them, he could order the State Wakf Board to pay the main-
tenance ordered by him or the shares of the relatives who are
unable 1o pay. Are thess cumbrous remedies the ones the law
should provide for a divorced destitute woman in any humens
society 7 The Bill does not penalise the relutive who is able to
pay but refuses to da 8o, not even by loss of inheritance rights
or by levy of fine.

Immediately on the introduction of the Bill, the Chairmun
of the Madhkva Pradesh Waki Board, Mr. Nizumuoddin wel-
cemed it only to ndd that he would appeal to the Cepturs to
ellocate money 10 the Bourd for those purpeses becanse of its
poor financial condition. Spokesmen of the U.P. and Bihar
Wak( Boards have also complained of their financial incapacity,
Members of the Central Walkf Board have met Dr. Rajendra
Kumari Bajpai, Union Minister of State for Welfare, secking
Rs. 50 crore us a recurring graat for the same reason. Thew
also pointed out the anomalies in the Bill,

The Central Wakf Council is set up-pnder the Wakf Act,
1954, It is an advisory body corsisting of the Union Minister
for Wakfs ns ex-officio Chairmzn (Mr. AK. Sen) wnd 20
members nominated by him. Its income consists of government
grants (Rs. 50 lakh) and contributicn by the State Wakf Boards
to the extent of one per cent of their income {Rs. 6 lakh),
Income from dividends, etc, is to the tune of Rs. 22.8] lakh.

Wak! Manggement : Every State has & Wakf Board consti-
tuted under the Act to exercise “general superintendence of all
Wakfs" in the State.  Its object is only to ensure proper mana-
gement in conformity with the purposes of the Wakf which it
is bound to respect besides “uny usage or custom of the Wak{
sanctioned by the Muslim Law”. Mainteaance of destitute
widows i hardly one of them, In 1984 &n amendment
to the Act was rushed through Parliament whose effeots.
as Mr. S. Shehbuddin, M.P. put it, is “virtual nationalisation of
the Wakfs."

The Act sets up a Wakf Fund comprising grants, donations
and contributions by Wakfs of six per cent of their annual
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was also ameuded, the people were in favour of that and the
people bad given their consenr to that. I do not agree with
hfm there. Rather I agree to disagree with him in this matter
because there was 4 lot of resistance at that time and there
were black flag demonstrations &rranged before the Parliament
i the vear 1956 and tha Constituent Assembly Members Emd
to face all these things #lso who became Members later, They
hard to face all these things trying o convince the people.
When the duughters were allowed a share of tHeir fathers®
property, the fathers, brothers apd others came in & demonstra-
tion, holding Black flags, and they spid that if the daugm:r
got # share of her father’s property, then thers would be no
love between the brother and the sister. Bur what guarintce
could they. give that there would be Jove betwesn the broth
and the sister if the daughter was not aliowed to have a share e;‘
her fa.lhcr‘s.property-? They could not ynswer this qucsl"cz
1Bhut. in spite of the resistance of the conservative people Il;c‘n..
b :;co?‘:;:g;ﬁ;:tgw?iffn attempt was made at the codifica.
Sir, I do understand Hon'ble Shiy Shanker telling us 1o see
these things from the Muslim angle and not from thle Hindu

perhaps.  We would Jike to lock at it from the 215t Ccnfury

‘\:‘_I:ethcr- it is th_e Hindu woman or Musiim woman or Christian
hasm or Parsi woman. She is woman after g, Her dignity
o 201 to be maintained. She cannol be left on the strests of
38 Tc;unut'lj:. Slhv: cannot be left to the wolves alse :
_ Then, e title jtself is the Muslim Women Prote:
l?nglm on vaqrcc) Bill 1986. On divorce, Mu(sli:tc;g:en?sr

o P.C, . wife belonging ¢

"Il;ire gommrm n::l:t}-ﬂindu, Parsi or whosoever, or Musfimm:!s:
i Se:: Whole question arisus Whether she has 1o pe

guided « 125 10 127 of the Criminal Procedure Code.

“The Supreme Court would not have sefetred. to this also but
for the fact that the appeliant referred to this and tried 1o seek
shelter under 127, Otherwise -the Supreme Court would not
bave referred 1o these things also. : ;

Therefore, the whole thing is that the Chief Justice of the
Supreme Court who happened. to be the chief author of the
Judgement, went to the extent of sayiog: "1 am only inter-
preting the : Muslim  personal Jaw. 1 amnot interfering with
it," The Supreme Court interpreted the Muslim personal law,
It never interferred with it. Therefore, this i what the Supreme
Court has got to. do, Can we say thHatitae Supreme Court has
no right to interpret the personal law of any community 7 We
«cannot say that, There were days during the British Rule when
the British Courts interpreted the Musiim law with the help of
Meulavis ead the Hitdu law with the help of Pandits, We
eccepted that. Now, today we say that the Supreme Court
hes got no right to interpret the law. Arc we questioning
their right ? They have interpreted, OF cousse, what it is
that they have interpreted 7 They have intezpreted the relief
and redressal vnder Section 125 in the Criminal Procedute
“Code for 4 womun sseking relief and redressal of her grievance
and she is entitied to it a5 a ¢itizen of this couotry. . .

Sir, under Section 5 of this particular thing she is to approuch

. arelative, What relative is there ? What brother, cousin-Brother,

half brother, full brother js there, who is:going to entertain a
divorced sister in his house ? Is his wife going to allow such a
thing ? Let me know what is the prectice. Can she go back 1o her
father's place ? She muy go if he is alive. She muy get a piece
of bread in the fathes’s family if he is elive. But suppose he has

marsied wgain eand Her own mother i not nlive, what will

happen to her ! ‘To which relative will she go? Who will
entertgin het without any selfish interest 7 “Any such pesson

may take away hes propesty, . . ' 0 ,

‘Heve you understood the économic position of womes in
the country, the social position of women in the couatry ?

‘Thierefore, it may be any communily. women, we have to

understatd the social predicament, the eednomic predicament

Jin- which the woman is, Eyen though there js codifieation of
“Hindu law, we }nd a doughter can - get propeety share in hec
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And it is this socioty whioh has framed the lums for the women,
whom they considered no more thao, 3 Wy ora com odity, -

interests in these religious interpeetations of the dmcw 8 1
forward to see that her rights are curtailed, Lam speakiog for
the women of this country. 1 am. speaking hers that in the
whiole warld also, this situation is going on. It is the woman |
who has fallen a victim......I koow, Sir, that many of my -;
fricads on the other sids are also capabic of gomg withme ;
they are alio capable of coming alongwith: us. But - they: have .
got a whip on them.................. I know the tongues of these
ure tied, They ure under restriction, Therefore, they ceanot
come out. Would you like to throw our women, -whether ,
Hindu women or Parsi women or Muslim women o the streets 7
1

What is the alterantive for her 7 1s'she capable of haying any -
vocation ? Is ske capable of earning for herself ? 1 kuow, Sir,
when the Supreme Court gave the judgemeat, no lessa pesson . -
than the Union Minister, Mr. Ansari, went to the extentof
saying that itis & mean-attack on Islam, TIs thas tke fnterpre- O
tation, is that the accusation to be made of the ighest court of
the Jand 7 He went on to say that it has come ovt as a
judicial intolerance and motivated interpretation of the Sharigt.
Can it come from a person of responsibility, a person who'is
supposed 10 be holding & post of responsibility 2 On ‘the R
contrary, Sir, I had an opportunity of listeping'to Mr. Arif
Mokd. Khan, who had to pay heavily for tlis thing. He said,
I do know of the practice. When the Mahs is given, Mebris. . -
not given after the divorce. But Mehr s given immediately: - © 0
after the marriage. It is not consideration for the divocce. It )
is consideration for the marriage...... _ ‘
I 'am happy in one way that it has tried 0 open the eyes of
Muslim women, It bas cpened the eyes of Muslim women in.
the country, They are becoming conscious of these things and:
it"has giver them =an opportunity to discoss all these things;
Otherwise, it had become, 50 1o say, & static thing. “Now Sec. 3 = 4
meations mehr or other properties of Muslim ‘woman 10 be
given to her at the time of divorce.  Mehy i not in: considera=
tign of divorce.  Mehr is in consideration of the marriage. It
has to be paid carlier. At the time of thedivoree, it has got -
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her and that too in the mi
4 middie uge or after a 3 -
affer ghe has three of four children, with all thcl;gb:}'?t:: ‘:ﬁees:

::o?t assets, at that time ? Whom s she to marry 7 Eve
B the Muslims, I do know they do not go for rfxarr}-ihgg

fg:;cc:cll tl::tyh Undet: these circumstances, where is she to 20 ?
the Shariar has made provision earlier but only if

!l:ll :pr!::;md. Now, the times haye changed. The practices
e bﬂdmc obso'le!e for them. So much of water has fiowed
i ?;n tsl‘wv;m bave to dbring @ new approach and
abbm,.w.....Now sgn adwhole ReW approach has to be brought
e .mct. un ef'Scfuon '4 of this Bill it has been said
e gt;s ; relau_ve, inherit property from (he father,
mpe“; w.lh .‘0:‘ OW many pareats ars there who can givc'
i eif aoghters 7 How many of them have gor-the
u%ﬁmr;; i;wtll their da.ugbtcr‘? Secondly, when theyv can
e e n:’t o‘r tm;cwwea. they pa’vc BOL 10 protest child-
e TS L LA e
amon;:; :;akmg on behfﬂf of the common Muslim wonén
o undc:sm !l;cte ue_bnda workers, illitergte women, whc;
belo(vtb S(&n ?nylhnug, and o large number of whom are

¢ poverty line and who are treated as domestic servants:

of course, I have itation i
A no hesita i
Ry Cri 800 in saying that they are treated

Prof. Madiu Dardavare

io:n:’ obf;:: fvw.-nt wix.h n_:dclc_amion to the Prime Minister.
i =gk ::;:e!:; c;e!egahgins met the Prime Minister and
Ica ¢ Prime Minister categoricall |
women’s organisations and the iti i i
“Iamsmdving e opposition delegations. He said
tudying nhire situation and unless we take v :
;nstgn:,ﬁdc;:u ;o new legisiation shall be brought™, As';::
as ure is concerned, at one sta id,
i : ge he said, “A
wm'om'is,goingv on that I am likely to amend the Crimnal

- Procedure Code, Scction 125, but there is no basis in that. You

-arelrying 1o read 100 much into this particulas statement or

some of the speeches that I bad made. .. ...
...Therefore, this is my point of view. The Bill seeks to keep

the Muslim women out of the ambit of Article 125, Jeaving
them to the tender mercy of her relations and the insolvent
Waki Boards. All of us know very well” what is the financial
position of the Wakf Boards. With the best of intentions, the
framers of the particular Bill had taken care to sz¢ that if they
are taken oot of the ambit of Section 125 0f the Cr. P.C., so
that beyond a particular Hmit of fddat, she will not be nble to
get iny mainténance from her busband, In that cese, for main-
tenence and assistance, she should go to the relatives ; and if
the relatives are not in a position 1o help, then she will go to
the Wakf Board. But what is the financiel position of the Wakl
Boards ? Even for their normal activities, these Boards are
coming to the Central Government saying: “We are in an
extremely bad position financially. Even our routine activities
thet have been preseribed by the Board's rules we are not sble
tacarry on ; and therefore, financial assistance should be made
available to vs,"" This is the position,

I met some of the Muslim parents. Shall I communicate to
the House o very interesting ‘reaction by tome pocr familiea?
Osne man in Bibar told me : I have got six deughters, Ooe is
married, But. .God forbid, she does not gee Talng-ed ; butif
she is divoreed she comes back to me. T am already finding 1t
difficult to muintain these five daughters, They usre yvet to get
marrizd. If my married daughter after talag comes beck to me,
1eit me, Mr, Dandavate, how will | be able to Jook after her |
even with the best of desire 7 He said ¢ “I am prepared (o die,
so that my daughter can be protected.” But be told me with
tears in his eyes 1 “‘Even if 1 shed my blood, T will not be able
to protect my daughter, because I am living in such a manner
that even I am not able to make both ends meet ; and asa

. result of that, it will be diffcult for me to maintain ber.” Accor-
ding to the law thet you are formulating, she will heve to go to
the Board, He then stid : “My friend happens to be 2 Muslim.
He should know the status of the Wakl Board. What will
happen is that such women will be thrown before them."

fcmay quote @ very interesting story, which is full of pathos,
You can check it with the Prime Minister. Muslim women went




to the Prime Minister With tears in tlm;-c

B ; M, Brime Minister, for the thing o e, Ustm

oﬂi;red !aldg;g‘@nb' Y60 are talking in te
i::‘ pcpt_ufy.;- why .dq You throw ladies Jike us back to the
St Aty Don't siad us o the tender merey of thes
il Y of these

times, if I 'am not syyed by my

pareats and I am not saved by the

ul::n?a!ivcs thiat will be left opeq (o me are to live the life of
prostitute or to commir suicide ™', il

AN interesting amendme Y {
this. 17 the divorced wife and the ;::b:::in ;.l;l;!l:nan;:zdmcnt.‘;s
ing, then the matter ¢in be referred 1o 125 of the cﬁminc.:lsm'.
cedure code. Can there be 2oythisg more 7 g

Thet means, it s like this: A man
and 4 man whois a victim of the crime, they have dgreed to
ther, that “Let ud go to a court of law and sctk Justica" ng(:
5o Justice should be allowed, It is 50 ridiculous. ... W

oAt is only with the consent, joint cons
1hat is the Oppresser, who is a male chau;’i:i:t':tv:)lf(: hies hsizzsncij
of exploiting the lady, if he has to be allowed, which mezns that
if the oppressor gives his consent for the liberation of o woms
whom he has oppressed, thsn oaly with the joins united fm“:
of the oppressor and the oppressed there can be some sort of ;
orderin the court of law, but Sir, th i

‘ ere is only one coy y
to which I would like to make g reference, o

P, Kolandaivelu ;

With regard to this Bill, I would Say that the
cedure Code of 1973 isa gift of Mrs. Gandhi to thi

When Mrs. Gandhi gave the Act in 1973 she wantedmt:ag:]n :
the poor and de;dtu;e women under Sec- tion 125 of Cr PCp
That is why she brought in the new Act in 973, i

But uofortunately we see now the rj h
0 Bat being ¢

under this new Bill. So, what Madam  Gandij wintaek: i
to the poor and the destitute Women, that kind of
taken away by the von. So, actually this Bill is bo

Wakf Board, the only two

who commirs orife,

Criminal Pro.

away
o give
right is being
und 1o see the

Ben et

fms of going to the

A
nation sharply divided. Even the Government is submitting

itself to the pressure of communal and seczarian forces. That is

why this Bill has been brought in......... ‘

If the free voling s allowed, Twould say that even smong
the Congress MPs, most of the Congress MPs will vote aguinst
the Bill that is the position. e

Yes, I know, that is the position.

P, Upendrao

This is essentially a buman problem which bas been coloured
by religious aad other considerations. What is the religion in-
this if & halpless woman or if a divorced woman is paid a

. maximum’ of Rs. 500 ? Is it a crime against the religion ?

Every religion preaches: compassion, including Istam; If sone
thing extra is going 10 a woman, why there- is such 8 danger 1o
Islam, danger to Shariet ? T am very sorry ‘to say that even
the Government was taken in by this kind of argument.....,

We have changed several laws, We chaoged the Hindu law,
We have brought the Hindu Code. Even Manu said something
disparaging about woman, He said, a woman hasto take
the protection of the parents in childhood, of the husband
in the middle age, of the children jn ber old age, But that
concept has changed. Today we sre not acoepting that
concept. Today woman are independent and they are managing
themselves. Every society is changing and accordingly every
religion Bas 1o bring changes in its fold. , .

A, Dora

I would like to submit that Telugu Desam Party has no i
other option but to oppose the Bill, as the Bill itself ‘encroaches
on the rights of the Muslim women and on the Muslim Personal
Law. At the outset, I may be permitted to submit that it is not
i bill but a bull let loose to trample over the ri?hts' of the
Muslim women and childeen, .

Saifuddin Chowdhary
Today is the test for all those who speak for stcolarism,

who speak of equality of law for ull'the citizens of our conatry, By

a1 s Sl




Todny ds the test of our conscience. And that cannot be

whipped. ..

Sir, to ﬂm person, the Law Minister, who some. people say
is the gitnt star of our legal galaxy—may be, I do not know. I
request that efter this he should not touch the soil of Bengal,
Benul gave birth t6 a man by name Raja Ram Mchan Roy and
his going there will be a slur on that memory.

About constitutional aspeet, I would say, thu B:ll 45 unti-
constitution . It is anti-human, it is anti-secuiar. It is anti-
children. It violates Articles 14 where it says that the “State
shall not deny any person equality before Law or cqual protec-
tion of law within the territory of India.”

1( violates Article 15(i) where it stated that "The Statc shal}
not dumnuaate aguinst any citizen on grounds only of rehgton.
race, sex, place of birth or any of them.” It violates Article
51 Ale) where it says : “Renounce practices derogatory to the
dignity of womea”, It violates Article 39(f) of the cosstitution
which says that “Children are given opportumtics und facilities
to develop in a bealthy manner and in condition of
freedom and  dignity and that children and youth are
pmteetcd against axplontanon and against meral and material
ubandonmcm". Now this bill prowdes for 2 years of mirinte-
am to the child, After that, who will take care of the child ?..
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