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&his paper traces the struggle for women’'s rights in the area
)t familv law in India. Women in India, as no doubt elsewhere
in the world, are not a homogeneous group. Their status within
gociety and often in the law®, varies inter-alia with cldss,

caste, religion, age, marital status and sexual orientation.

a result the discrimination experienced by women is
differential -~ it would vary 4 depending on the other possxble
nurces of discrimination operating against a woman in

ddition to gender. Saome of these multiple issues related to
discrimination were foregrounded as a result of political
developments over the past decade  in India in relation to
fam;iy laws. This has contributed to a shift in the parameters
of the debate on women's rights in relation to the family law,
from one based purely on gender to one that encompasses issues

of minorities and ‘religiocus identity far women ,in addition to
Jender.

he attempts particularly in family law have been towards
establishing optimum standards tor gench r equality but to also
work within the religion/ community based options, which some
women  identify with more strongly and prefer to access. The
focus of this paper 1is on the complex relationship between the
discourse on women's rights and the larger political context
1nf1qEnC1nq 1t The paper therefore attempts to capture the
women’'s rights strategies (evolved by the women’'s movement)
and positions in ‘response to the national level politics
betwsen majority and minority communities in India, rather
than give a descriptive narrative of the -discriminations in
the different religion based family laws.

he Status of Family Laws:

he family laws or ‘personal’ laws (ae they are referred to in
India) are based on the different religlions  and customary
practices in the cduntry; and regulate marriage, divorce,
doption and succession. As these laws are based on religious
cgorms relating to the institution of marriage and the family,
‘they reinforce the unequal gender relations that discriminate
against women. Although this discrimination contravenes the

e The term = law’' here i¢  used to denote
as well as the interpretation, operation and
‘both constitutional and statutory law.

the written law
implementation of



nst1tut1ona1 guarantee of equality

and non-discrimination=
_baSis‘of sex, it derives its

justification from the

Constitutional quarantee - that of the freedom to
religion®. Cansequent 1y there exist separate
laws for the Hindus=, the Muslims, the Christians®

and the Zoroastrianse. With the

exception of the &hristian

apd t=e Muslim personal law. all the other personal laws have
Qéen codified and reformed to some extent (although gender
based discriminations still BHISE IR each). In addition to
religion based personal laws, there exists a secular —clvil
Ode called the Special Marriage Act of 1954 2, This sStatute-

2, The Articles 14 and 15 in Chapter 3 . af e
Dnstltutlon of India, 195@, on Fundamental Rights,
‘rov1510ns guaranteelng equality to women .
and affirmative action to
lisadvantage.

contains
non-discrimination,
overcome any historical

rticle 14 “Equality before the Law: 1i: State shall not deny
to any person equality before the law. aor the equal protection
of the laws within the territery pif India !

ticle 15 "“Prohibition of discrimination on the grounds of
llalon, race, caste, sex, or place of birth: (1) The State
hall pot discriminate against any citizen on grounds only of
eligion, race, caste, sex, place of birth or any of them.

2) Naivcitizen shall on grounds only of ....sex...be subject
q any disability, liability, restriction or condition with
Bspociticte -, oo

S) Nothing - in thie article shall

prevent the Stace from
king any special prov151on5 for women

and children."

FoaRrticle 25, 26 and 27 in the

Chapter on Fundamental
Rights in the CDnStltUthﬁ enshrine

the freedom of religion.

4; Hindu law was codified in  the mid 5@'s
contalned in: Hindu Marriage Act, 19585; sHindu Minority and

_Suardlanshln Act, 1958 Hindu ﬁdoptlons and Maintenance Act,
956: and Hindu Succession Aet, 1956,

and is

T TheE Tndaan - Chrdstian Marriage ﬁct, 1872;
hdian Divorce Act, 1869, The Chrictian
1ght5 are governed by the Indian S

and the
women's  property
duccession Act, 1925.

ST he Parcy Marriage Act was amended in  199@s and

made
onsistent with (the civil code optionl, the Special Marriage
Act. 1954,

7 This Act a)lows the option of a8 civil

ersons of the same or different religions,
enounce their religion, under it. [t also allows persons
.married under any of the "persaonal laws' to register their
Tmarriaqe at any time wunder the Special Marriage Act and

hereby be governed by 1ts provisions.

marriage between
without having to
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makes  available to persons married wunder it or registered
‘under it (an option open to persons married under any of the
"religious laws) the choice of being regulated by secular (aﬁd
‘less’ discriminatory) laws. 5

In addition to the general aqendere allocation of rights and

responsibilities codified in  all personal laws, there exist
discriminations particular to each of the different personal
laws. For example, the Hindu law discriminates against women
in .relation to their share in ancestral property and
succession®; the muslim law allows polygamy, the triple
‘talag‘® and since 1986 has prohibited women from claiming
maintenance fram their divorced husbands*®; the Christian

®. The Hindu property for the purposes of succession is
divided and classified into ancestral and self acqui -ed.

h -
A Hindu male acquires an independent right to an egual share

(along with the other males in the family) in the

ancestral
property upon birth,. It 1s a right that accrues by birth and
cannot be divested by an act of the other co-sharers to the
ancestral property. The Hindu female however, acquires no such
right upon birth. Her right is limited to claiming maintenance
from the ancestral property., until marriage. She is also

entitled to inherit a portion of the share of this ancestral
praperty through a father or husband upon his demise. The
brothers and the sons who are independent share holders to the
ancestral property would also (along with the Hindu widow or
daughter as the case may be) be entitled to an equal portion
of the father’'s share on his demise. As a result, the Hindu
female, in her capacity as a widaw or an unmarried daughter,

has a very small share and a (imited right to the ancestral
praperty,

The self acquired property can be ‘willed away' by the father
or ‘husband entirely to the exclusion of the female heirs, if
he so chooses. In the absence of a will, all the heirs (male
and female) would have an equal share in the property. In
practice however, it is common for sisters to relinquish their

shares 1in the self acquired property, in favaour of their
brothers.

—wiihe Cwaed Ctalag’ branslates  te Cdiveres’ in english.
Triple talag is the practice of effecting divorce in customary
Muslim law by the pronouncement of the word, ‘talag’ 3 times
successively to the wife in the presence of a witness. This

form of divorce may be oral or in writing and can be exercised
by the husband alone.

*@, The Muslim Women (Protection of Rights on Divorce)
Act, 1986 extinguished the rights of divorced Muslim women to
claim maintenance from their husbands through claims made
under ‘Section 125 of the Code of Criminal Procedure. This

provision on maintenance is outside of the ‘'personal laws’ and
was until 1984 available to all women, Iincluding Muslim women.
ATter the passipng  of this Act, Muslim women can claim

malntenance after divorce only from their relatives or the
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law contains differential didwerecs orovisions for men and

women, making it almost lmpassible for women to secure a legal
divprceit,

The response of the women 's  movement throuagh the 70's until
the mid B80's was to lobby for a “Uniform Civil “Code’ (referred
to as  the UCC) in place of the religion based personal laws.
Trhe term UCC findes e b1 Lo the chapter an Directive
Principles of State Foail e g b e Lunstitution, Article 44 art
wiiich urges the state to "endeavour tg secure for the citizens
& uniform civil code throughout the territory of 1India.®
Reliance was often Nnlaced on this Constitutianal directive by

the women s rights  movement 1 dilvocate o secular civil code
anoa meansg of eliminating yender rasvewimination, -

Feld e g] development . b et faorl T owed from thig period,
thtroduced other critical 1ssues  of minority rights and

identity into the women s PRI e debates, making the earlier
cholce of the UCC a difficult one to suppaort. Feminist legal
inguiry up until then used patriarchy as the only framework

for understanding discrimination: as a result ‘gender’ was
perceived as the domirnant (amd otten the only) location of
discraimination, With the resurgence of el igion based politics

in the late 158@sg and the 1ntimidation by the Right Wing Hindu
groups claiming to reépresent the majority community, of the
minority muslim community, other areas of ‘discrimination’
within law came to be visible. These events along with new
trends in feminist thouaht challenged the assumption of women
as a homogenous Q¥ ., il l 1 their edperience fa
discrimination. The debate on ‘discrimination’ against women
had to take on board lssues inter alia, of class, caste,
msrital status and particularily religion and minorityism in
the context of the LGE: .

The Construction of the UCC  and Discrimination'ﬁgainst Women
in Religion Based Politics:

The use of religion in politics, known in  India as ‘communal
politics’ or ‘communaliem: s premised  on the "belief that
because a aroup of people follow a "harticular religion, they
have as a result, common  sacial , political * and econamic

religious Charitable ThlUsts.

Fhy lindes “the Christian law. Lhe husband i1s entitled to
ask for dissolution of marriage on  the ground of adultery. The
wife however, has tg  Prove twe drounds in  order to claim
dissolution. They are adultery 1N combination with one other

Circumstance: incestunus dadul tery, bigamy, cruelty, or
desertion without reasonable excuse for two aor more years,

i
ﬁhe‘}s entitled to dissolutias Qn broof of ONE ground only, in
the case of rape (not marital rape), sodomy , bestiality, or if
the Christian husband has converted to another religion and

* entered into a second marriage.




interegts, MY EaaTive - Himaw = Rig bt Winged political groups = Lm
contemporary Indian politics have been mobllising the support
of the majority Hindu community on communal lines against the
minority muslim communtity. [n tandem with the re-surgence of
Hindu communalism has been the rise of fundamentalism in  the
Muslim religious leadershio which continues to represent the

political, econaomic and social interests of the Muslim
cammundty din India.

- The communal discourse of the Hindu Right posits the Muslim
community as reciplients of special privileges by the state,
backward and consequently a barrier to national progress. This
discourse has very strategically been used to re-interpret
history, cul ture, and law reform  to construct and re-inforce
the minarity cammunity as being agalnst national interest and

development. while promoting the Hindu Right ideology as

representing the best interest of the nation. -~
Une of the areas 1in law that has become communalised is the
UCC and along with it, the personal laws. The larger concern

about discrimination against women in personal laws has over
the past few 'years been reduced by the Hindu Right fo

inequality under the Muslim personal law. The focus of
attention within the debate on women ' s rights has been
diverted to the three main areas of discrimination specific
only to muslim law: the "R i alaa” . polygamy and the

inability of a Muslim woman % T to claim maintenance from
a divorced husband. As these provisions distinguish Muslim law

trom other personal Laws, tihise focus has succeeded in
prajecting  the muslim community as  the ‘deviant other’,
chstructing women's development and equal status 1in the
cauntry. The Hindu Right has teen strongly praomoting a secular
law far all without the three Lasues specific to Muslim law.,
whilst leaving untouched Lthe other areas of  gender and
religion based discraminalion LI Lhe personal laws . This

instrumental use aof the UCC in communal politics has become
the peint of departure for feminist support to the 'IGE.

The dominant construction of the UCC as it exists now, both in
the mainstream politics and the law, aims at eliminating the
abovementioned three areas which distinguish Musljim law fraom
the other (equally discriminatory) personal laws.
emphasis ' is on ‘uniformity’ of Jlaws for all commupities as
aopposed to “equality f o wamen . Thps 1% borne out by the
Tollowing observation by the Supreme Courtof India ¢ =

The primary

"The personal law of the Hindus., such as relating to marriage,
succession and the like have all a sadramental oridganyg in the
same manner  as in the case ot Muslims or the Christians. The
Hindus alongwith Sikhe, Buddhisls and Jains have forsaken
thiearn serntlgents -« in o bthe cause’ of the npational umnity and
integration, same other communities would not, although the
Lonstitution enjoins the estaclishment of a ‘common civil
cadet for-Eheswhnle of fodia."

iz, Bipin Chandra (1984): Communalism in Modern Indias
Vikas Publishing House. Delhi.



And further, “"Those who preferred to remain in India after the
partition, fully knew thati......no community could claim Lo
remain a separate entity on the basis of religion,"

(Judgement dated May 1@, 1995, in Smt. Sarla Mudgal and Others

Vs#lUnion of India and Ors, Civil Writ Petition No. 1079 of
1988

Viewed thus, the ucC SAMES SErDSE - amieon. gl e facilitate
national integration and swEsest Lo =

: a measure of
determining nationalism., rather than a means of eliminating
gender based discrimination sancticned in  the existing
Personal laws.

Rethinking Gender Justice in Family Laws:

The larger political context

process of rethinking positions an women' s ‘Fights in family
law_within the women's movement. The appropriation of .the uCC

in * communal politics brought with it three realities that the
women's movement had to C

-
has  strongly influenced the

onsider:

One, that the dominant Svppe it for the vCce wWAS Mmohva bed bj {ﬁg

desire tv escde  Hae Percewed Yprivilegess of Hhe Muglim Cemmuniky to
their Cnkegration & bvn Hhe Nockion. The women's movement

had to realise that the reasons, however different, far their

osuppart for the UCC would in such a political context be

completely marginadlised: ihstead 1t was likely that their

support would reinforce andg authenticate the claim of the
Right Wing groups far a LIEET, ;

ne second reality that the women's mavement has had to
confront was the rFonflict betuesn gender and community
identity for wmuslim women that was denerated by the communal
politics, especially in relation ta the UCC. The communal
politics was Plaved out along the lines of majority = minority
community dynamics, which heightened the feeling of insecurity
and exclusion of the minority community. Far women within. the
muslim minority community, this environment foreclosed public
spaces for resisting any symbol of thelir community identity,
including the muslim persaonal law. In Fact, for women acraoss
the communities, support for the  UEE. in -“that particular
context and time, meant aligning with the communal forces
rather than taking a stand on gender justice. :

ITheltthird: “fallout of the political environment was the
disempowerment of the broader issues of daender bias  and
discriminatioh in 1aw that women had been struggling to
highlight over the past few vears. The communal discourse at
its height., seemed to have in a short time effectively equated
the struggle on women's Fiahts with family law and the UCE-in
public minds, and further, to  have reduced the uce to
reforming of the muslim personal law. The movement far refarm
oF EArictian laws by the women in the community was relegated
toc a backseat because of the need to exercise caution in
inviting state reform of personal laws  of (any) minority



ommunity.

he Eésponses to the political context by the women's rights
.movement has been at different levels. In relation to law, the
‘effort has been towards emphasising discriminatibns in other

struggle for 'equality’ which has been at the core of feminist
legal engagement. There have also been conscious attempts to
articulate the heterogeneity amongst women, .and to recognise
the multiple identities of women. This has influenced
.contemporary formulations on women's rights to the extent in
. that  these formulations have begun to grapple with complex
oncerns of minority and religilious identities of women in
‘adaition to gender concerns. Same of the strategies formulated
have c¢onsciously rejected the replacement of religion based
personal laws by a Uniform Civil Code, in this point in time.
These formulations however must be seen as strategic aptions
to tide over the current political content, rather than a.goal
in itself,

The main formulations that nave emerged out of the process of
re-thinking within the women’'s movement on strategies that
address discrimination against women in law in the backaround
‘of communal politics are:

I. Reform Within Personal Laws:

This position is premised on the importance of commupnity and
religious identities for women, and has been formulated
-specifically in response to the communal politics surrounding
‘the UCC in India. It opposes the replacement of the existing
personal laws with a civil code. The existing option of a
secular code co-existing alongside religion based personal
laws is supported by this position because it is seen as
accommodating of both community identity and individual choice
{(to ‘opt out of religlious laws by registering a marriage under
the Special Marriage Act. a secular law).

This position is also opremised on recaognition of the agency of
owomen. within communities to challenge, re-interpret and reform
“the dominant religious norms regulating their role and
entitlements within the family. As part of this strategy some
women’'s groups have drafted model ‘Nnikhanama ’ (marriage
antract for a muslim marriage) containing  some non-negotiable
provisions guaranteelng ridhits Lo womern .

I1. Formulations on Special Legislati. . is:

There are several areas of discriminatiaon and violence
specific to women which are inadequately covered or not
recognised at all by the existing civil and criminal laws. The

. focus of this strateqy is to advaocate g-Lohhﬂ {o( dhe enackment
of special legiglakinn on mreas {fadling  oulsde e

parsonsl  (awus. . The efforts here
have been to draft model bill on  domestic violence, sexual
harassment at the workplace, and on sexual offences (including

P?

‘personal laws, particularly the Hindu law, to reaffirm the UVﬁN



; e ; : ?"ﬁ
FE=detinition of the existing rape law). This strategy aims a

WOrking on areas that fall outside the religion based personal

Taws to indirectly . secure to women greater rights even within
the family.

I11. Gender Just Laws:

This position re-—-affirms the need to replace religion based
personal laws with a secular legal order. The emphasis however
is on distinguishing this formulation from the UCC, and is

underscored by the terminology used to describe the - secular
lawe "Whe 9ander Just codle’,

This position is based on the argument that compromising or
even temporarily abdicating women’'s demand for a secular law
in response to communal politics would amount to conceding to
the dominant political forces. The strategy adopted by this
position, is to confront the communal discourse on secular
code by exposing its hidden agenda: and to distinguish the
concept of secular ‘'gender just cede’ wwWiCth aimsat eliminating
sex based discrimination rather than untornity dT Tawse oo
as toucontrast it with the UCC.

Conclusion:

The above strateagies formulated to address gender based
discrimination in law are complementary rather than,
; confrontational. The first formulation is more of a strateagy
o than a goal, and needs to be underatood within the context in
which 1t has emerged. There seem< to be a recognition even
amongst some of its proponents of the limitations inherent in
warking towards equality within religious norms. The
‘authenticity’ of progressive interpretations of religiaon that
come from non=religious leadership are  likely to be
challenged; however the exercise is still a Critical step in
facilitating discussion within communities through cultural
idiom rather thanm an abstract notlon, of Sedghtars an
addressing discrimination against women. Besides, in the
palitical environment illustrated abaove, it " is “the  maost
workable option. The third option of a secular ‘gender just
law’ could be categorised as a long term goal rather than a
K, strategy that can be Operationalised in the current climate.
2 The effort towards creation of special legislation is
camplementary and in addition to the two formulations on
reform of the family laws.

this-paper argues. for a need. tosexplors issues of equality and
: nan-discrimination UsLAﬁ gender alpng with other influences
i op&ﬁkkLns - against women 1n  any given context. It attempts
to make a case, through the illustration of the Indian

experience in relation to family law, for a need to complicate
the discourse on women's rights with lssues that position
women differentially while acknowledaing the common thread of
gender discrimimnation.
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