PART V Draft Legislation on Sexual Assault and Related Provisions

5.1 Sexual Assault
5.1Q1) Deﬁnitio.n of Sexual Assault
(substitute cxisting section 375 with the following)

5.375 Sexual Assault - , _ ‘
) Notwitl1st§nding anything clsc contained in this Code, a person commits sexual assault
against another where such person engages in any of the activities set out in subsection (2Xa) o
2(c) against the will or without the consent of the other person against whom such offense is
committed.

Provided that where such sexual assault s committed agam a munor, the question of consent is
irrelevant.

Explanation 1: A tinor is a person who is 16 years of age or under.

Explanation 2: Any consensual sexual activity between two adults does not fall within the purview of
this section. . '

Explanation 3: Sexual assault commitied by a husband against his wife falls within the purview of this
section. ‘
(2) For the purposes of this section sexual assault includes:

(a) The introdyction-{to any extent) by a man of his penis into the vagina, the external genitalia,
anus or mouth of another person.
(b)'l?)eixmoductim-(toanymmt)byapcrsonofanobjectorapartofd\e body, other than the
penis, into the vagina or anus of another person;

(c) Where any person, for the purpose of sexual gratification, touches directly or indirectly, with
a part of the body or with an object, any part of the body of another person.

Punishment
(3) Every.qpe wlp_'oormnits a sexual assaylt is punishable with a mandatory minimum sentence
of imprisonment of either description of fivé years which may extend upto imprisonment for life
and shall also be liable to finc.

~_(This offence shall be gpsnisable, non-bailable, non-compoundable, and triable by a Court -of -
Sessions).

5.1{2) Aggravated sexual assauit
( the following new provision be added after section 375)

5. 3754 Aggravated Sexual Assault.-

(1) A person commits aggravated sexual assault when:
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(a)axdrcﬁnwoﬁorirmwdiatdybdbreoraﬁcr.thccommission of the offense, the alleged
oﬂ‘mdermlidwslyinﬂictsacmalbodﬂyhalmmﬂ:coanplaﬁmu or any other person who is

(c) the alleged offender is in the company of another person or persons; or
(d) the alleged victim is under the age of 16 years; or
(¢) the complainant is (whether generally or at the time of the commission of the offense) under
the authority, in the trust, guardianship or custody of the alleged offender: or
(f) the alleged victim has a serious physical disability; or
(8) the alleged victim has a serious intelloctual disability, or ‘
(h) the atleged offender being a police personncl sexually assaults the complainant :
(i} within the limits of a police precint, or
(1) in his or her custody or in the custody of a police person subordinate to him or her,
or
(iii) while such person is in uniform: or
(1) the alleged offender being a personnel of the Armed Forces commits sexual assault on the
complainant while on duty; or ' .
(1) the alleged offender being a public servant commits sexual dssault on the complainant in his
~ custody or in the custody of a public servant subordinate to him; or _
(k)ﬂlcallcgedoﬁ'mdcrb&ngonﬂnemamganmtorstaﬂ‘ofa jail, remand home or other
place of custody established by or under any law for the time being in force or of a women’s or
children’s institution commits sexual assault-on-any-inmate of sock Jail HHERF Rome or
institution; or ) .

(1) the alleged offender being on the management or staff of 4 hospital commits-sexual assault

on the complainant in that hospital.

Explanation: The above provision is not comprehensive and leaves open the possibility of other
circumstances which a Jjudge coasiders as aggravating the crime of sexual assault.

anishmen!

(2) Any person who commits an aggravated sexual assault shall be punished with imprisonment
for a mandatory minimum period of seven years, which may be extended to life-imprisonment-
together with a punitive fine, . .

Explanation.- Where the complainant is sexually assaulted by one or more group of persons acting in
furtherance of their common intention, each of the persons shall be deemied (o have commitied sexual
assault within the meaning of this sub-section -

{3) Any person who cémmits an ageravated sexual-dssault and wounds, maims, disfigiires or
endangers the life of the complainant shall be punished with imprisonment for a ‘mandatory
minimum period of ten years, which may be extended to life imprisonment together with a
punitive fine.

(The offence shall be cogrisable, non-bailabie, nen-compoundable, and triable by a Court of Sessions).




+
-
5.13) Explanation
. Wommcxpcﬁamrapcasassault. ltisaviolationof‘a“mmn’sﬁghttoscxualaumtmyand
wrong because it is an unjpstified interference with her physical person. The new proposal seeks to
eliminate rape from the Penal Code and replace it with sexual assault, aggravated sexual assault, and
- sexual assault with a weapon, threats to a third party, or causing bodily harm. The new definition
< focuses attention on the clements of the actual crime rather than the complainant.
By doing away with terms such as rape and indecent assault, some of the sex discrimination in
terms of the interpretation and application of the law will be mitigated. The new definition stresses the
assaultative rather than the sexual nature of sex offenses which will help remove the stigma attached (o
such charges and serve to correct public misconceptions about the nature of these acts. o
5.2 ‘Consent’
5.2(1) Meaning of consent
(the existing section 376 shall be replaced with the following :)
e g 376 ( 1)(a) For the purposes of this chapter, ‘consent’ means the unequivocal volentary praa
= T . agreement of the woman to engage in the sexual activity in question. R
== (b) Without limiting the generality of (a), but for greater certainty, g
-~ X - (i) There is no unequivocal voluntary agreement where the complainant has, by words.or & -
gestures, communicated unwillingness to participate in the sexual activities which form the
T subject matter of the charge. In this respect, words such as ‘no’, stop, “don’t, “I don't -
want to0”, or like expressions in any language constitute such lack of voluntary agreement.
(i1) Actual or rumored sexual activity with the accused or with another individual or
tndividuals on  prior occasions does not constitute unequivocal voluntary agreement to the
sexual activities with the accused which form the subject matter of the charge
it (1) Voluntary agreement fo specific sexual activities with the accused on the occasion ... _
- culminating in the criminal charges does not constitute unequivocal agreement to any or ajf~w== P
T "SR, further or subsequent sexual activities with the accused. Once the complainant hasp by
words or gestures, communicated unwillingness to continue sexual contact with the
e accused or to engage in particular sexual activities with the accused, prior voluntary smes
- .. agreement, if any, is negated. . Fail wgg
<. (iv) Voluntary agrecment 1o sexual activity cannot be presumed from the complainant’ s ..
“eemE:  economic class, sexual identity, marital status, or membershipxin-a particular class, raciah ez
ethnic or religious group. .
: ; . (2 For the pumposes of section 375 and 375A and without limiting the grounds on which it may
i be established that consent to thé sexual activity is vitiated, .no_consent is obtained where:

(a) the complainant submits or does not resist by reason of




[§)] ﬂwappﬁmﬁmoffomewdwoamhinmuortoapamodwﬂnnmewnplaimm;or
(ii)dicthstorﬁarofﬂrcappﬁcaﬁonoffomemﬁbumpm«mapa_smdlwrthantlw
complainant; or : ' _

(iii) fraud, which includes any false representation or any significant lic which influences the
doecision to agree to sexual activity; or

(iv) the exercise of authority or abuse of position of trust or social, economic or institutional
power to secure sexual compliance on the basis of the accused person’s power to deny the
complainant, or any person other than the compiainant, significant benefits or necessitics of life; - g
or ;

(b) the complainant consents to the sexual activity with another person:

(1) under a mustaken belief as to the identity of the other person; or

(i1) under a mistaken belief that the other person is married to the complainant;
" or .
(c) the agreement is expressed by the words or conduct of a person other than the complainant;
or = - .
(d} the complainant is incapable of consenting to the activity; or
(e) thc complainant expresses, by words or conduct, a lack of agreement to cngage in the
activity, or :
(f) the complainant is mistaken about the sexual nature of the act or mistakenly belicves that the
sexual activity is for medical, hygienic, ritualistic, purificatory, therapeutic, psychological or
spititual purposes; or
(8} the complainant, having consented to engage in sexual activity, expresscs, by words or
conduct, a [ack of agreement to continue t5 engage in the attivity: “~nsger

Explanation: This provision is not comprehensive and leaves open the possibitityeof other circumstances
which may vitiate consent. : '

(3) A person who does not offer actual physical mistanoctosexual,adﬁvityisnot, by reason
only of that fact, to be regarded as consenting to.the sexual intercourse.

i
5.2(2) Explanation of New Proposal /

The meaning of consent if interpreted consistent with sex equality prineiples, would render any
claboration unnecessary. However, the experience in court demonstrates that-as an educational measure
alone, it is useful to be verv clear and explicit and in particular to make reference to some of the more
common place situations in which myths and stereotypes surface to bolstersthe: defence of mistaken
belief, and justify the admission of trreievaiit-or marginally relevant, buthigidy prejudicial, sexual

history cvidence.

5.3 Defence of honest but reasonable mistake

(the followhg provision may be added in the chapter entitled "General Defences’ in the Indian Penal
Code)




5.794(1) It s not a defence to a charge under sections 375 and 375A that the accused believed
dmdwmph&mnwmﬁedmﬁnmd,acdﬁtyﬁmfomsdwmbjwmmﬂwdu:gc,
where

(a) the accused person’s belief arose from the accused’s

(i) self-induced intoxication, or

(12) recklessness or willful biindness;

or

(b)theaocuseddidnoﬂakc_msonablesteps, in the circumstances known to the accused at the
time, 10 ascertain that the complainant was consenting. | )

(2)” When an accused alleges that he believed that the complainant consented to the conduct that
is the subject-matter of the charge, the Court, if satisfied that there is sufficient evidence 1o
support such a claim, shall, when reviewing all the evidence relating to the determination of the
honesty of the accused person’s belief, consider the presence or absence of reasonable grounds
for that belief,

5.4 Repeals\Amendments of Related Provisions
5.4(1) s. 377 Unnatural offenses-

It is recommended that this provision be repealed entirely . If such acts arc consensual then they
are not criminal. Ifﬂwymnon-oonsamnalﬁmﬂ:eacﬁvitywouldbcoovc@ by s. 375 and 375A as
redrafted under the new proposed bill.

5.4(2) Sexual Harassment (1N SeParRAaTE HEMoRAN DY ™)
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5.4(3) Criminal Procedure Code
© 5.4(3X1} (the following sub-section (3) be added at the end of Section 221 of the CI"._P.C.)Z

s. 221(3) When a person is charged with sexual assault or aggravated sexual assault and the
~ court is of the opinion that such person is not guilty of that offense but is guilty of an offcnse
- under one of the sections 354, 509, 376A-D or 377 A-C of the Penal Code, such person may

convicted of that offensc although not initially charged with it.

5.4(3)(i1) ( Ncw sub-sections 3 to' 8 be addéd to scction 160.of the Code of Criminal Procedure as

under):

(3} Where under this chapter, the statement of an alleged victim of a sexual offence is 1o be- -
recorded and the said victim is a woman or a minor, such statement shall be recorded
either by a woman police officer or by a woman social worker in the absence of a woman
police officer. r

(4) Where the woman police officzr is not available 1o record the statement of an alleged
victim of sexual assault, the officer in charge of the police station shall, in order to
facilitate the recording of the statement, forward to the woman social worker referred to
above a written request setting out the points on which information is required to be
elicited from the alleged victim. . ' '

Provided that in special circumstances to be recorded in writing, where expediency and the
interests of justice so demand , or where the above procedure would entail delay leading 1o the
destruction of evidence crugial to the crime, the statement of an alleged victim of sexual assault or
aggravated sexual assault may be recorded by a male police officer.

{5) the person to whom such a written request 1s forwarded shail, after recording the
statement of the alleged victim, transmit the record to the officer in charge of the police
station.

(6) Where the statement recorded by such person as forwarded under subsection (3)
appcears tn any.sespect to-require clarification, the officer in charge of the police station
shail retym-the papers to the person by whom it was forwarded, with a request for
clanification or amplification on specificd matters; and such person shali thercupon record
the further statement of the alleged victim in conformity with the request and retumn the
papers to the officer in charge of the police station.

(7} The statement-ofithe alleged victim recorded and forwarded under subsection (3)to (6)
above shall for..the purposes of the law relating to the admissibility in evidencesof
e statements made bysany person, be deemed-to be a statement recorded by a police officers
(8) Wherce, under this chapter, the statement of a male person under the age of 16 years or
of a woman-is recorded by a police officer, either as a first information of an offence or iy
the course of an investigation into an offence, a relative or friend of such malc person o
woman. and also an authorised representative of a woman's organisation shall be allowced
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report to the investigating officer who shall forward it to the Magistrate referred to in
section 173 as part of the documents refered to in clause (a) of subsecuon (5) of that

section.

Explanation:- For the purposes of this section and section 164A, the term “registered medical
practitioner” shall have the samc meaning as given in the Explanation to section 53 of the prescnt

Codec.

5.4 Evidence: (REPEALED) | .
Adnmissibility of Fvidence Regarding Prior Sexsual Conduct:
. {a) Section 155(4) of the Indian Evidence Act be repealed, and the following provision be added as

section 155A: .
1354 (1) In proceedings in respect of an offensc under sections 375, 375A, 376, 354, 509
cvidence thaf the complainant has engaged in sexual activity, whether with the accused or with
any other person, is not admissible to support an inference that, by reason of the sexual nature
of that activity, the complainant

{a) is more likely to have consented to the sexual activity that forms the subjca-matter of the

charge; or
(b) is less worthy of belief.

(2) In prooeedmgs in r&spect of an offense referred to.in subsoaxm(l) no evidence shall beT
B adduced by or on behalf of the accused that the complainant has engaged in sexual activity other
than the sexual activity that forms the subject-matter of the charge, whether with the accused or . -
with any other person, unless the judgcdetcnnnm, in accordagee with the procedures setout in -
this section that the evidence .

(a) is of specific instances of sexual activity;

(b) ts relevant to an issue at trial; and

(c) has signiﬁcan} probative value that is not substantially outweighed by the danger of
prejudice to the proper administration of justice.

(3) Factors that judge must consider: In determining whether evidence is admissible tinder T
~ “subsection(2), the judge shall.take into acoount

(a) the interests of justice, including the right of the accused to make a full answer and defence;
(b) society’s interest encouraging the reporting of sexual assault offerises;
(c) whether there is a' reasonable proSpect that the evidence will assist amving at a _]uSt
7% _ determination in the case; e
(d) the need to remove from the fact-finding process any discrimifatory belief or bias;
_ (e) the potential prejudice to the complainant’s personal dignity and right of privacy:
(f) the right of the complainant and of every. individual to personal security and to thé full
profection and benefit of the law; and :
(g) any other factor that the judge decms relevant.
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(4)Mjudgcslmﬂmidaanappﬁmﬁmbydwdcfamaoopyofwhidnmustbcgivmmdw
pmseaum,sdtmgandnparﬁmhmofdwcvidmccdmﬂwaowsedsedsmadduoc,m&w
relevance of that evidence to an issue at trial, and such application shall be considered with the

" public excluded.
(5) Where the judge is satisfiod that the evidenoe sought o be adduced is capable of being

admissible under subsection 34 (2) the judge shall grant the application and hold a hearing to
determine whether the evidence is admissible. The public shall be excluded from such heaning.

(b) Section 146 shall be amended to incorporatc a proviso at the end of subsection (3) as
follows: :

Provided that no question shall be asked in tross-cxamination of the prosecutrix or complainant mn an
offense under sections 375, 375A , 376, 354, and 509 of the Indian Penal Code except according to the

rules laid down in section 155A below.
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(a) is twelve years of age or more but under the age of sixicen years; and
(b) is less that two years older than the complainant; and .
{c) is neither in a position of trust nor authority towards the complainant nor is a person with

whom the complainant is in 2 relationship of dependency.

(3) No person aged twelve years or below shall be tried for an offense under section 377A-C
unless the person is in a position of trust or authority towards the complainant or is a person
with whom the complatnant is in a relationship of dependency.

6.3 Explanatory Note and Guidelines for Examination of Children and Young Persons

(1) Person in Position of Trust:

and 375A. _
{ii)Presentation aof Evidence by a minor: ]

There shouid also be guidelines or provisions formulated giving the com;;lamant who is a child or
young person the right 1o give evidence in the form of a videotape (cf. section 27.0Hhe“6‘umman-

Proceedings Act | 957, June 23, 1993, New Zealand), or where no such facility is"availdble, 10 permit

or sexual activity: from being criminalised if the conduct was consensual

(V) Expert Evidence i Cases of Sexual Abuse of Children and Young Persons:
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