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AB INITIO From the moment it was agreed upon or entered into.

ADOLESCENTS This publication generally uses the term “adolescents” to refer to young 

people in recognizing the continuum of harm resulting from child marriage. The World Health 

Organization defines adolescents as ages 10-19, while the Committee on the Rights of the 

Child has not yet adopted a definition of when an individual is an adolescent, but has focused 

generally on ages 10-18. In certain instances, it was necessary to deviate from this term in order 

to maintain accuracy, such as where specific data encompassed a different grouping of young 

people or where laws or policies apply to all minors, and not only adolescents. For the purposes 

of this paper, adolescent is no older than 19 years of age.

ANNULMENT When a marriage is terminated and treated legally as though it never occurred.

CEDAW Convention on the Elimination of All Forms of Discrimination against Women: 

International treaty codifying states’ duties to eliminate discrimination against women.

CEDAW COMMITTEE Committee on the Elimination of Discrimination against Women: The United 

Nations body charged with interpreting and monitoring states parties’ implementation of the 

Convention on the Elimination of All Forms of Discrimination against Women.

CHILD Any person below 18 years of age.

CHILD MARRIAGE A legal or customary union between two people, in which one or both spouses 

are below the age of 18. In India, the minimum legal age of marriage is 18 for females and 21 

for males. For the purposes of this publication child marriage is referred to as marriage below 

the age of 18.

CLPR Centre for Law and Policy Research.

CMPO Child Marriage Prohibition Officer.

CRC Convention on the Rights of the Child: International treaty upholding the human rights 

of children.

CRC COMMITTEE Committee on the Rights of the Child: The United Nations body charged 

with interpreting and monitoring states parties’ compliance with the Convention on the 

Rights of the Child.

GLOSSARY
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GLOSSARY OF TERMS AND ABBREVIATIONS 

DISSOLUTION The termination of a marriage through legal action, requiring a petition 

or complaint for dissolution by one party. Used interchangeably with “divorce,” but 

originates from the concept of a no-fault divorce.

DIVORCE The termination of a marriage through legal action, requiring a petition or 

complaint for divorce by one party. Used interchangeably with “dissolution,” but 

historically associated with termination of marriage when one or both parties are at fault.

DOWRY Property or money brought by a bride to her husband on their marriage. 

GAWA Guardians and Wards Act, 1890 (amended in 2016).

GENDER-BASED VIOLENCE Violence that targets women or affects women 

disproportionately. Includes acts that inflict physical, mental, or sexual harm.

GENERAL LAW Civil and criminal law that is applicable to the general population. It is 

sometimes referred to as “secular law.”

HABEAS CORPUS PETITION A writ (legal action) that requires a person under arrest to be 

brought before a judge or into court.

HMA Hindu Marriage Act, 1955.

HMGA Hindu Minority and Guardianship Act, 1956.

IPC Indian Penal Code.

JJA Juvenile Justice Act, 2015.

KHAP PANCHAYAT An assembly of village elders; a community organization unaffiliated 

with formally elected government bodies.

LAKH One hundred thousand.

LEGAL CAPACITY The attribute of a person who can acquire new rights or assume duties, 

according to his or her own will, without any restraint arising from his or her status or 

legal condition.
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MAHR In the Muslim context, a mandatory payment in money or property from the groom to the 

bride. Legally, the mahr is specified in the marriage contract and becomes the wife’s inviolable 

property at the time of the marriage.

MATERNAL MORBIDITY Illness or disability in women caused directly or indirectly by factors 

relating to pregnancy, childbirth, or the puerperal (post-delivery) period.

MATERNAL MORTALITY Deaths of women caused directly or indirectly by factors relating to 

pregnancy, childbirth, or the puerperal (post-delivery) period.

MWCD Ministry of Women and Child Development. 

MONITORING CELL A unit within the government dedicated to monitoring implementation of the 

law, in this context, relating to child marriages.

NCPCR National Commission for the Protection of Child Rights.

NCW National Commission for Women.

NGOS Non-Governmental Organizations.

NHRC National Human Rights Commission.

NPAC National Plan of Action for Children, 2016.

NPC National Policy of Children, 2013.

PCMA Prohibition of Child Marriage Act, an Indian law passed in 2006.

PERSONAL LAW Law typically relating to family and succession issues that are applicable to 

individuals belonging to a specific religion (unlike general law). Often allows for autonomous 

governance of matters such as marriage or divorce.

PIL Public Interest Litigation: Litigation filed in a court of law for the protection of the public 

interest.

POCSO Protection of Children from Sexual Offenses Act.
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PRO FORMA Latin, ‘as a matter of form.’

PWDVA Protection of Women from Domestic Violence Act, 2005.

REPUDIATE A MARRIAGE To reject the authority or validity of a marriage.

SAARC South Asian Association for Regional Cooperation.

STREEDHAN In the Hindu context, any gifts received by a woman prior to her marriage, at 

the marriage, or during the marriage, over which her property rights are inviolable. 

SUO MOTO Latin, ‘on its own motion’; when a Court takes action through its own initiative 

rather than as a result of a party moving the Court to act.

VOID MARRIAGE The term given to marriage with no legal validity because it is prohibited 

by law; also referred to as marriages that are void ab initio.

VOIDABLE MARRIAGE Marriage with legal force and effects that can later be annulled by a 

court through a recession process.

GLOSSARY OF TERMS AND ABBREVIATIONS 
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INTRODUCTION AND OVERVIEW  
OF CHILD MARRIAGE IN INDIA

In 2006, India passed the Prohibition of Child Marriage Act (PCMA)1  

to combat the widespread practice of child marriage. The PCMA 

prohibits the solemnization of child marriage below the age of 18 

for girls and 21 for boys,2 and allows child marriages that have 

already been conducted to be voluntarily voidable by the child who 

was party to the marriage within two years of their attaining the age 

of marriageability.3 The PCMA was intended to be a positive step 

forward from India’s prior legislation on child marriage, the 1929 Child 

Marriage Restraint Act, which had failed to curtail child marriages 

and to provide any remedies for married girls.4 However, despite the 

PCMA and other legal and policy commitments to end the practice, 

India continues to account for the highest number of child marriages 

in the world.5 One-third of the world’s child brides live in India.6 While 

child marriage is a reality for both boys and girls, empirical evidence 

reinforces its disproportionate prevalence and impact on the latter.7 

Recent government studies have found the incidence of child marriage 

to be 26.8-30 percent nationally, with this figure reaching as high as 

40 percent in some states.8 Analysis of the government’s District Level 

Health Survey has also shown that the marriage rate of girls aged 15-17 

has been slow to decline.9 Further, a closer look at the National Family 

Health Survey 2015-16 data shows serious socio-economic disparities 

in the incidence of child marriage—for example, the percentage of 

girls marrying below 18 years is as high as 44 percent in the lowest 

wealth quintiles.10 The incidence is also much higher than the national 

average in rural areas (31.5 percent) as compared to urban areas (17.5 

percent).11 The incidence of child marriage also varies by other factors, 

including caste,12 religion,13 and education.14 

Factors Contributing to Child Marriage

Child marriage in India is rooted in gender inequality, including patriarchal 

social norms that value women less than men and consider married 

women and girls to belong to their husband’s family.15 Further, child 

marriage is also linked to barriers in access to education, concerns about 

girls’ safety, and the view that women are an economic liability, a belief 

fueled in part by practices such as dowry and the high cost of weddings 

as well as the undervaluing of women’s work which is typically done in the 

home.16 The Planning Commission of India has recognized the complex 

causes of child marriage to include, “the growing insecurity of girls and 
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increasing violence against them, adolescent pregnancy resulting from 

sexual ignorance and neglect, increasing dropouts from post-primary 

schooling due to various reasons, and deep neglect of the physical 

and cultural development of girls, with no provisions for games/sports, 

healthy entertainment and reading facilities.”17

Legal and policy barriers play a significant role in perpetuating child 

marriage by denying girls alternatives to marriage and remedies 

following child marriages.18 Child marriage is fueled by the failure 

to strengthen and implement laws and policies to eliminate 

discrimination faced by women and girls, including within marriage 

and in seeking maintenance and inheritance, freedom from and 

remedies for physical and sexual violence, education, employment, 

and reproductive health services. Impunity for child marriage 

persists due to poor enforcement of laws, gaps and weaknesses in 

the legal framework to end child marriage, and barriers to access 

to justice faced by women and girls seeking remedies for child 

marriage.19 Child marriage in India is also linked to low awareness 

of the law and consequences of violations, limited capacity and 

willingness of officials to report child marriages, and limited trust in 

institutions enforcing child marriage laws.20 

Continuum of Harms Resulting from Child Marriage

Child marriage affects both boys and girls; however, it 

disproportionately affects girls’ ability to enjoy their rights and 

freedoms, especially due to the serious risks of sexual and 

reproductive harms associated with this practice. Courts in India 

have repeatedly recognized that child marriage is a human rights 

concern that creates a broad continuum of harm and perpetuates 

discriminatory, submissive, and stereotyped roles of women.21 

Child marriage triggers reproductive rights and other human 

rights violations, exposing women and girls to an increased risk of 

coerced sex; early, frequent and unintended pregnancy; maternal 

mortality and morbidity, including obstetric fistula; and sexually 

transmitted infections, including HIV/AIDS; as well as a heightened 

vulnerability to all forms of violence.22 Child marriage is linked to 

sexual violence—32 percent of married women aged 15-24 in India 

have experienced forced sex,23 and young girls are three times 

more likely to experience marital rape.24 Child marriage prevents 

girls from accessing education, including comprehensive sexuality 

education,25 thereby trapping generations of women and girls 

into a cyclical pattern of poverty.26 When girls are married young, 

they become increasingly vulnerable to exploitative labor, poverty, 

physical and sexual violence, and a range of reproductive and sexual 

health concerns.27 They are also deprived of accessing and enjoying 

educational and employment opportunities.28 
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Child marriage is actually ‘a solemnised invasion’ of  

a girl, her bodily integrity, her sexuality and her mind. 

Child marriage condemns a girl to a daily life in a war 

zone fought between unequals, with predictability on 

who would be conquered and finished. It is not a social 

evil caused by the country’s tradition and culture. It 

is a form of exploitation that takes advantage of the 

tradition and culture. There is nothing sacred about 

child marriage. It has to be made void once and for all. 

 

Putting an end to the ‘solemnised invasion’ cannot be 

resolved through slogans, tokenism and cash transfers 

to postpone marriage. It has to be resolved by the 

state education, health services, nutritional support 

and the protection to girls. The state cannot pretend 

that the marital home is a safe place for the child and 

thus, abdicate its responsibility towards protecting her. 
 

- Shantha Sinha, former head of the National Commission for the 

Protection of Child Rights29

Purpose of the Policy Brief

The purpose of Ending Impunity for Child Marriage in India: A Review 

of Normative and Implementation Gaps is to identify and inform policy 

makers, law enforcement officials, and human rights defenders of the 

key legal gaps and inconsistencies that have undermined efforts to 

address child marriage in India, particularly in light of constitutional 

guarantees, national laws, and international human rights standards. 

The government has publicly conceded that “implementation of 

Prohibition of Child Marriage Act 2006 (PCMA), has not been as 

effective as expected,”30 a sentiment which has been recently reiterated 

by the Supreme Court of India.31  

This brief addresses the current state of child marriage in India and 

analyzes the prevalence of the practice and the continuum of harm that 

results from it and examines the legal framework on child marriage, and 

the key legal challenges in ending the practice and ensuring remedies 

to girls for rights violations related to child marriage. The report 
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concludes by offering recommendations for law reform in order to 

ensure access to justice for victims of child marriage. This report uses 

a broad definition of access to justice that includes “access by people, 

in particular from poor and disadvantaged groups, to fair, effective, 

and accountable mechanisms for the protection of rights, control of 

abuse of power, and resolution of conflicts. This includes the ability of 

people to seek and obtain a remedy through justice systems.”32
 

After an analysis of the national legal and policy context on child 

marriage, this brief delves more deeply into a case study of legal 

reform efforts in the state of Karnataka, which has recently adopted 

amendments to the PCMA to strengthen implementation and 

address certain gaps and weaknesses. Given the critical role left 

to states to develop rules and appoint local officials to implement 

the PCMA under the current legislative framework,33 this case 

study aims to review proactive action that can be taken up by state 

governments to strengthen efforts to end impunity for child marriage.

The study does not examine issues pertaining to cross-border child 

marriages or self-initiated marriages.

Methodology

This report has been developed by the Centre for Law and Policy 

Research, based in Karnataka, and the Center for Reproductive 

Rights (the Center). The Center developed a research paper with a 

preliminary mapping of legal and policy reform needed to address 

child marriage that was discussed at a roundtable held together with 

Dr. Asha Bajpai of the Tata Institute of Social Sciences School of Law 

in December of 2015. This event brought together legal experts, 

lawyers, and academics to discuss the legal framework regarding child 

marriage in India and to identify recommendations for reform. The 

Centre for Law and Policy Research continued this research together 

with the Center, including engaging with government officials, local 

stakeholders and functionaries, and academics. In May 2017, the 

Centre for Law and Policy Research and the Center held a state-level 

consultation to bring together stakeholders working at the national, 

state, and local levels who are working on accountability for child 

marriage to share the findings of the mapping and seek inputs on 

suggested recommendations for government action.  

SECTION I: INTRODUCTION AND OVERVIEW OF CHILD MARRIAGE IN INDIA
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CURRENT LEGAL FRAMEWORK  
ON CHILD MARRIAGE
Because child marriage is rooted in gender-based discrimination and 

linked to several forms of sexual and reproductive rights harms, national 

obligations and commitments to end the practice extend beyond just 

statutory legislation primarily aimed at prohibiting child marriage. 

This section analyzes how laws and policies— including specific 

child marriage laws and those related to ensuring women’s and girls’ 

equality and freedom from discrimination— must be harmonized with 

fundamental and human rights to end impunity for child marriage and 

bring about an end to the practice. 

National Legal Framework

Child marriage is a violation of the Constitution of India, which 

establishes the Government of India’s obligation to prevent and ensure 

remedies for infringements of women’s and girls’ rights, as well as of the 

legal guarantees in the Prohibition of Child Marriage Act (PCMA) and 

the Indian Penal Code (IPC). 

Constitution of India. The Supreme Court of India has recognized that 

child marriage is discriminatory and constitutes a violation of women’s 

and girls’ constitutional rights: it limits equal benefit of the law, and 

denies girls a life of dignity and liberty.34 Child marriage results in 

a continuum of harms, including violence and reproductive health 

risks,35 and violates constitutional fundamental rights which guarantees 

every Indian citizen to life and personal liberty, non-discrimination and 

equality, free education between ages six to 14 years, and freedom 

from forced labor.36 Lower courts in India have additionally enumerated 

several rights falling within the ambit of the right to life and personal 

liberty that protect against child marriage, including the:

•	 Right to freedom from torture and cruel, inhuman, and degrad-
ing treatment,37 

•	 Right to health, 38 reproductive health, and survival of pregnancy 
and childbirth,39

•	 Right to autonomy, dignity, and reproductive rights,40 and

•	 Right to privacy, which encompasses protection of the personal 
intimacies of the home, the family, marriage, motherhood, 
procreation, and child rearing.41 
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The Constitution also establishes directive principles of state policy to 

provide children the opportunity to develop in a healthy manner with 

freedom and dignity, without exploitation or abandonment in addition 

to promoting the interest of marginalized groups and protecting them 

from social injustice and improving public health. 42  There has also 

been clarification from the judiciary that the PCMA does not violate 

the rights to religious freedom granted under the Constitution. 43   

Prohibition of Child Marriage Act (2006). Child marriage is 

established as a cognizable and non-bailable offense under the 

PCMA, which aims to prohibit the solemnization of child marriages.44 

“Child marriage” is defined as a marriage where either of the 

contracting parties is a “child,” defined as 21 years of age for a male 

and 18 years for a female.45 Under Section 3(1) of the PCMA, child 

marriages are legally voidable at the option of the party who was a 

child at the time of the marriage within two years of their attaining 

the age of marriageability. 46 For women and girls, this provides the 

option to seek a decree of nullity at any time until the age of 20 

years. Further, Section 12 lays down three situations when child 

marriages are void ab initio– first, when the girl is “enticed out of the 

keeping of the lawful guardian”; second, when marriage is through 

compulsion or deceitful means or for the purpose of trafficking; and 

third, where a marriage is solemnized despite a court injunction 

against the solemnization of marriage.47 

The PCMA establishes the power of courts to issue injunctions 

to prohibit solemnization of a child marriage either suo moto (on 

its own motion) or in response to complaints filed by any person 

or non-governmental organization having reasonable information 

relating to a child marriage.48 Solemnization of child marriage is 

punishable by imprisonment for up to two years or fines of up to 

one lakh rupees (approximately USD 15,000) for male contracting 

parties to a marriage who are older than 21 years of age; anyone who 

knowingly performs, conducts, directs, or abets any child marriage; 

and parents, guardians, religious officials, and others for knowingly 

promoting, negligently failing to stop, or attending and participating 

in child marriages.49  Women are exempt from imprisonment under 

the PCMA.50 A court issuing a decree of nullity may also make an 

order for maintenance from a woman’s or girl’s husband or his 

parents if he is a minor, and to provide for her residence until any 

remarriage.51 Further, the PCMA recognizes legal status for all 

children born from child marriages “for all purposes” and states 

that district courts issuing decrees of nullity shall make appropriate 

orders for their custody and maintenance.52 
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There can be no dispute that every citizen of this 

country has the right to get good health care. Every 

citizen can expect that the State shall make best 

endeavours for ensuring that the health of the citizen 

is not adversely affected. By now it is well settled by 

a catena of judgments of this Court that the “right to 

life” envisaged in Article 21 of the Constitution of India 

is not merely a right to live an animal existence. This 

Court has repeatedly held that right to life means a right 

to live with human dignity . . . Without good health, 

there cannot be a good life. In the case of a minor girl 

child good health would mean her right to develop as 

a healthy woman. This not only requires good physical 

health but also good mental health.  

 

The girl child must be encouraged to bloom into a 

healthy woman. The girl child must not be deprived of 

her right of choice. The girl child must not be deprived 

of her right to study further. When the girl child is 

deprived of her right to study further, she is actually 

deprived of her right to develop into a mature woman, 

who can earn independently and live as a self-sufficient 

independent woman. In the modern age, when we 

talk of gender equality, the girl child must be given 

equal opportunity to develop like a male child. In fact, 

in my view, because of the patriarchal nature of our 

society, some extra benefit must be showered upon 

the girl child to ensure that she is not deprived of her 

right to life, which would include her right to grow and 

develop physically, mentally and economically as an 

independent self-sufficient female adult.

- Justice Gupta, Independent Thought v. Union of India, Supreme Court 

of India (2017)53
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Under the PCMA, state governments shall implement the law by 

appointing child marriage prohibition officers (CMPOs), who are 

duty bound to prevent solemnization of child marriages, collect 

evidence and facilitate prosecutions under the PCMA, and to advise 

and sensitize communities about the harms associated with child 

marriage.54 CMPOs may act as a “guardian or next friend” for minor 

girls seeking decrees of nullity and move the court for orders or 

injunctions. The PCMA gives the District Magistrate authority to stop 

mass child marriages by “employing appropriate measures” and 

minimum police force, in addition to authorizing all of the powers of 

the CMPO. The PCMA also states that state government may make 

rules for implementing the law.55 

Indian Penal Code (IPC). Child marriages are not specifically 

penalized under the IPC, but Section 366 on forced marriage 

establishes the kidnapping or abduction of a woman to compel her 

to marry and the use of any method of compulsion as a punishable 

offence.56 The IPC also contains other provisions that may be 

applicable to child marriage in certain cases, such as Section 496 

which establishes that going through a marriage ceremony with 

fraudulent intent as a punishable offense and Section 370 which 

was amended in 2013 to address human trafficking for the purposes 

of sexual exploitation, slavery, and servitude.57 As later sections of 

this policy mapping will discuss, the continuum of harms resulting 

from child marriage can also result in violations of several provisions 

of the IPC and related laws that criminalize violence against women 

and children.

Gaps and Loopholes in India’s Laws on  
Child Marriage

The Government of India has recognized that the Prohibition of 

Child Marriage Act (PCMA) has had limited impact on ending child 

marriage.58 In addition to practical barriers in accessing the legal 

system, gaps and weaknesses in the legal framework lead to ongoing 

impunity for the marriage of girls. In India, rights and obligations within 

the context of marriages are governed by dual legal systems—general 

laws that are applicable to the population as a whole versus religion-

based personal status laws which only apply to certain communities. 

These gaps are compounded by weaknesses in criminal and civil laws 

on women’s rights, including laws on dowry, rape, domestic violence, 

and child sexual assault; guardianship laws; and laws on reproductive 

rights, education, and child labor. Ending child marriage requires 

strengthening the legal system to eliminate sources of discrimination 

that leave women and girls more vulnerable to child marriage and limit 

accountability where girls are married.  
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Gaps and Weaknesses within the PCMA   

Differing ages of marriage for boys and girls.The PCMA provides a 

different definition of “child” based on sex and establishes a lower age 

for girls than boys. This contradicts the Juvenile Justice Act (Care and 

Protection Act) 2000 (JJA) and the Indian Majority Act, which define 

“child” as any person below 18, regardless of sex.59 Legal experts have 

emphasized that a lower minimum age of marriage for girls promotes 

discriminatory stereotypes and “assume[s] incorrectly that women have 

a different rate of intellectual development from men, or that their stage 

of physical and intellectual development at marriage is immaterial.”60 

Further, this provision may impact girls’ ability to leave child marriages, as 

they can only invalidate the marriage until 20 years of age while boys can 

void a marriage until he is 23 years of age.61 The Law Commission in its 

report, “Proposal to Amend the Prohibition of Child Marriage Act, 2006 

and Other Allied Laws,” has recommended that “the age of marriage for 

both boys and girls should be 18 years as there is no scientific reason 

why this should be different.”62

Child marriages are voidable & consent is not required for marriage. 
Under the PCMA, child marriages are not recognized as categorically 

constituting forced marriage. Section 12 treats marriages entered into 

by force or coercion as void ab initio, distinct from other child marriages 

which are treated as voidable under Section 3 if a minor contracting 

spouse to the marriage is able to successfully pursue a decree of nullity 

within two years of attaining majority.63 Neither the PCMA nor any other 

general laws on marriage establish or affirm that consent is an essential 

element of any valid marriage. Ultimately, this means that a child 

marriage solemnized at any age could potentially be considered valid 

under the PCMA, unless states have passed their own amendments on 

this front. The Law Commission has also stated that the law needs to 

clearly establish that girls whose marriages are recognized as void ab 

initio are eligible for maintenance and residence, which is available to 

girls whose seek to nullify marriages that are considered voidable.64

Solemnization of child marriages have largely been prohibited when 

parties have approached courts prior to solemnization.65 However, courts 

have adopted different approaches regarding the validity of a child 

marriage already performed, treating it inconsistently as a void marriage,66 

valid though voidable marriage,67 and ‘voidable but not valid’ marriage,68 

based on the specific facts of the case, including factors such as girl’s 

age, relevant personal law, and the presence of some form of implicit or 

explicit consent by the girl. Courts have also been reluctant to declare 

child marriages as void in several cases. For example, the Delhi High 

Court in Association for Social Justice & Research v. Union of India and 

Ors.,69 which involved a girl below 18 years of age who was alleged to 

have been sold by into marriage by her parents to a 40 year old man, the 

court directed that the girl shall stay with her parents and that her parents 

shall not allow the consummation of her marriage with her husband until 
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she is 18, while the husband himself was also released on bail. No 

steps were taken to initiate proceedings for declaring the marriage as 

void,70 which was the right of the girl under the PCMA.  Even when 

High Courts become aware of a child marriage, the courts often do not 

direct the legal services authority to provide legal aid and advise girls 

on their right to have the marriage recognized as void. 

Onus on girls who seek to annul marriages. Making child marriage 

under the PCMA ‘voidable’ requires the minor child to initiate the 

legal process, within two years of attaining majority. Even for girls 

who are aware of their legal protections, the onus on girls to initiate 

the process constitutes an excessive and prohibitive burden, 

particularly given financial constraints, lack of familial/societal 

support and decision-making authority, and barriers in accessing 

police and other government functionaries. For minor girls, filing a 

complaint under the PCMA requires a parent, guardian, or “next 

friend;” however, given that parents and in-laws typically play a role 

in the solemnization of child marriages, this can pose an additional 

barrier. Only permitting a girl to void a marriage within two years 

of attaining majority may also pose additional challenges. For 

instance, young girls often face pressures to prove fertility early in 

their marriage and thus could be pregnant or have young children 

during their first two years of marriage, which may pose additional 

difficulties when seeking to leave a marriage.  Further, as discussed 

below, girls may also lack access to documents that prove their age 

at birth or marriage due to a lack of effective mandatory registration 

systems for birth and marriage.

Confusion as to the primacy of the PCMA over personal laws.
Historically, there has been confusion as to whether the PCMA has 

primacy over religion-based personal laws, which establish their own 

standards and procedures concerning solemnization and dissolution 

of marriage. The standards in personal laws often contradict those 

established in the PCMA, including lower ages of marriage, limits to 

girls’ rights to invalidate or leave child marriages, and recognizing 

parental consent as sufficient for child marriage.71 For more 

information, see box, Personal Laws and Child Marriage in India, 

p.21.  The PCMA itself is essentially silent on personal laws, other 

than a modification to punishments under the Hindu Marriage Act 

(HMA),72 which has led to ambiguity concerning which law prevails.

In a 2017 judgment, Justice Gupta of the Supreme Court of India 

indicated that the status of the PCMA as a special law means that it 

should have primacy over personal laws:

In my opinion, the PCMA is a secular Act applicable to all. It being 
a special Act dealing with children, the provisions of this Act will 
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prevail over the provisions of both the Hindu Marriage Act and the Muslim 
Marriages and Divorce Act, in so far as children are concerned.73

The Supreme Court’s decision provides an important clarification and 

could have significant impact if it is disseminated and enforced. Prior to 

this decision, high courts had taken inconsistent approaches concerning 

the status of personal laws vis a vis the PCMA.74 Efforts need to be made 

to raise awareness that personal laws cannot deprive women and girls 

of the rights and remedies provided under the PCMA, and to ensure 

that courts properly reference the PCMA rather than personal laws in 

determining the legal status of child marriages.

Personal Laws and Child Marriage in India 

The section below highlights the contradictions that persist in India’s 

plural legal system75 with regard to consent, the minimum legal age of 

marriage, punishments for child marriage, and married girls’ right to 

dissolve child marriages.

Hindu Marriage Act (HMA): Under the HMA, marriages of girls and boys 

below the age of 18 and 21 respectively are punishable. However, the 

punishment provisions apply only to the couple; even where a child 

marriage occurs without the agreement of the parties themselves, there 

is no penalty for the parents or guardians who arranged the marriage or 

for the officials who solemnized it.76 Marriages below the age of 18 are 

voidable only if a girl was married before the age of 15 and challenges 

the marriage before she turns 18.77 This means that a girl married 

after the age of 15, even if married without regard to her preference, 

is considered to be a valid marriage. While the HMA does not explicitly 

require consent for marriage, it requires that neither party be incapable 

of giving consent due to “unsound mind” or “even if capable of giving 

a valid consent, is not suffering from a mental disorder or insanity.”78 

Further, marriages are voidable where the “consent of the petitioner…

was obtained by force or by fraud.”79 However, child marriages are not 

specifically recognized as involving force or fraud. To dissolve a child 

marriage under the HMA a girl must seek a divorce.80

Muslim personal laws: Although uncodified in India, Muslim personal 

laws establish puberty—which is presumed to be 15 years of age—as 

the minimum age of marriage.81 Since marriage is considered a contract 

under Muslim law, the marriage of a girl above this age without her 

consent is legally void.82 Parents or guardians are permitted to arrange 

marriages on behalf of girls below the age of 15,83  but girls can utilize the 

“option of puberty” to render such marriages void—however, this option 

is only available if a girl challenges the marriage before turning 18 and if 

the marriage has not yet been consummated.84 This decision must also 

be confirmed by a court.85 
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Indian Christian Marriage Act: The Indian Christian Marriage Act 

requires that a preliminary notice for all marriages involving girls 

below the age of 18 and boys below the age of 21 be published at 

least 14 days prior to the marriage.86  Minors (defined as anyone 

below the age of 21) are not allowed to marry before the preliminary 

notice period has expired, unless there is consent from a parent 

or guardian.87 After this notice period, a marriage involving minors 

can go forward without consent from a parent or guardian.88 No 

consent is required for the marriage of anyone above the age of 21.89 

The section discussing penalties for the marriage of minors lays 

out penalties only with regard to marriages performed without the 

parents’ or guardians’ consent before the preliminary notice period has 

expired.90 In other words, the marriage of minors is considered valid; 

being a minor at the time of marriage is not recognized as a ground for 

dissolution of marriage under the Indian Divorce (Amendment) Act, 

2001, which sets forth regulations for divorce for Christians.91 

Parsi Marriage and Divorce Act: Under the Parsi Marriage and 

Divorce Act, the marriage of a girl under the age of 18 is considered 

invalid.92 However, in the provision on grounds under which a 

marriage can be declared void, age is not included.93 The failure of 

the Parsi Marriage and Divorce Act to clearly state whether a child 

marriage is invalid from the outset or needs to be invalidated through 

a legal process creates ambiguity about girls’ right to leave such 

marriages.94 The Parsi Marriage and Divorce Act is silent on the 

issue of consent. It also fails to discuss penalties for the violation of 

the minimum age of marriage.

Jewish personal laws: Under Jewish personal laws, which are 

uncodified, the minimum age of marriage for girls is puberty, which 

is presumed to occur at 12 years.95 Marriage before puberty is 

strictly prohibited, but any marriage after that age is recognized as 

legal and valid.96

SECTION II: CURRENT LEGAL FRAMEWORK ON CHILD MARRIAGE
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HINDU MARRIAGE ACT (HMA)
MUSLIM  

PERSONAL LAWS
INDIAN CHRISTIAN  

MARRIAGE ACT (ICMA)
PARSI MARRIAGE AND 
DIVORCE ACT (PMDA)

JEWISH  
PERSONAL LAWS

Minimum legal age 

under which marriage 

is invalid

No minimum.

18 years and 21 years for girls 

and boys respectively are the 

minimum age for a valid marriage, 

but marriages solemnized below 

this age are not considered void 

ab initio and require a decree of 

divorce.1

No minimum. No minimum age if a 

preliminary notice is 

published at least 14 days 

prior to the marriage or 

there is consent from a 

parent or guardian.2 

Otherwise, 18 for girls and 

21 for boys.3 

214 125

Minimum legal age 

under which marriage is 

voidable

Girl married before 15 years old 

can repudiate her marriage after 

15 and before she turns 18.6  For 

girls married after 15, marriages 

are not voidable unless consent of 

her guardian was obtained by force 

or by fraud.7

Girl married before puberty 

(presumed to be 15 

years old) has the “option 

of puberty,” meaning 

she can repudiate her 

marriage after 15 and 

before she turns 18,8  if 

marriage has not yet been 

consummated. 

No minimum. Age is not included in the 

PMDA as a ground to void 

marriage.9

No minimum.

Is consent a 

requirement?

No, but parties should not be 

incapable of giving consent due to 

“unsound mind,” or suffering from 

“mental disorder” or “insanity.”10

Yes. Girl above 15 must 

consent to her marriage. 

Parents or guardians 

can provide consent for 

marriage of girl below 15, 

which can be repudiated 

under the “option of 

puberty.”11

Yes. Girl above 18 and boy 

above 21 must consent to 

their marriage.12 Parents 

or guardians can provide 

consent for marriage of 

minors.13

No. No.

What’s the process to 

dissolve a marriage in 

contravention of the 

minimum legal age?

Decree of divorce.14 Decision to void marriage 

must be confirmed by a 

court.15

N/A. Being a minor at the 

time of marriage is not 

considered a valid ground 

for dissolution.16

Decree of nullity of 

marriage, dissolution 

or divorce or judicial 

separation.17

Not specified.

Who is punishable? 

What is the sentence?

Punishment provisions apply to 

the couple who marry below legal 

age of 18 for girls and 21 for boys 

and to the person who procures 

such a marriage.  Sentence 

was amended under the PCMA 

to increase the punishment to 

rigorous imprisonment up to two 

years or a fine of up to 100,000 

rupees (USD 1561), or both.18

Not punishable by law/no 

sentence.

Penalties only for marriages 

performed without parents’ 

or guardians’ consent 

before expiration of notice 

period. Sentence entails 

imprisonment up to three 

years and a fine.19 

Not punishable by law/no 

sentence.

Not punishable 

by law/no 

sentence.

PERSONAL LAWS AND CHILD MARRIAGE IN INDIA
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Other Legal Issues Contributing to Violations of 
Women’s and Girls’ Rights from Child Marriage

In addition to laws pertaining to the age of marriage, several related 

laws also impact women’s and girls’ access to alternatives to child 

marriage, such as education or employment, as well as to legal 

remedies once married. This section outlines several areas of law 

where greater harmonization is necessary to respect, protect, and 

fulfil women’s and girls’ rights with regard to child marriage. 

Need for greater linkages between PCMA and other laws on 
violence against women and children

The law allows marriage to legitimize rape. Indian laws on sexual 

violence shrink the legal rights, protections, and remedies of 

married women and girls. In a positive step, the Supreme Court of 

India recently addressed legislative barriers that meant that rape 

within marriage was not criminalized in the Indian Penal Code (IPC) 

unless it involved a girl below the age of 15. 97 The 2012 Protection 

of Children from Sexual Offenses Act (POCSO) raised the age for 

statutory rape to 18 and did not incorporate a marriage exception.98 

However, the Criminal Procedure Code (Amendment) Act, passed 

in March 2013,99 retains 18 years as the age of statutory rape but 

retrogressively reaffirmed the existing IPC standard, which failed to 

recognize rape within marriage for girls above age 15.100 Thus, the 

status of the law, until recently, was contradictory since the PCMA 

criminalized the marriage of girls under 18 years of age while the 

IPC allowed for an exception within child marriage which legitimized 

what would otherwise be considered rape.101 In a 2017 decision, the 

Supreme Court clarified that the PCMA and POSCO have primacy 

over the IPC,102 and that rape of a child between the ages of 15 and 

18 within marriage is a crime.103 With this verdict, the law on age of 

consent, both within and outside marriage, has been harmonized.  

For more information on this decision, please see page 30.  

However, despite this progress, marital rape above 18 years of age 

is still not recognized as a crime.104 Further, the decision states 

that there is a one year statute of limitations for reporting marital 

rape within child marriage, which compounds existing barriers in 

accessing justice faced by adolescent girls and survivors of rape. 

This is particularly problematic given the fact that marital rape is not 

criminalized after 18 years of age, so there is no possibility of seeking 

legal remedies at a later stage.105

Child marriage is closely linked to control of female sexuality and 

reproductive capacity, and parents often feel social pressure to marry 

girls at a young age to avoid loss of virginity, which often leads to girls 
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to be perceived as “unmarriageable.”106 The laws, as they stand, do not 

allow for any consensual adolescent sexuality, including between two 

adolescents, and therefore stigmatize adolescent sexuality. Since laws 

do not allow for consensual adolescent sexuality, this prohibition may 

encourage parents or adolescents themselves to marry early to avoid 

the risk of legal and social sanction for sexual activity.107 These gaps and 

weaknesses have led to a situation where POCSO is typically invoked 

by parents to control adolescent sexuality rather than by married girls 

themselves to seek legal remedies for sexual violence.108 While the 

verdict in Independent Thought v. Union of India case harmonized the 

conflict in laws relating to age of consent, this remains a continued 

issue of concern.

Although marital rape of women above the age of 18 is not criminalized, 

laws and policies on domestic violence and juvenile justice outline some 

remedies and establish protection mechanisms for violence against 

women and children. Because of the increased risk of violence faced 

by women and girls married as children, these laws could provide 

significant legal relief and protection if applied and properly enforced in 

the cases of child marriage.

Need to ensure girls’ accessibility to legal relief from domestic violence. 
Under the Protection of Women from Domestic Violence Act, 2005 

(PWDVA), physical, sexual, verbal, emotional, and economic abuse 

of women within marriage is recognized as domestic violence.109 

The PWDVA aims to improve access to justice for women who have 

experienced domestic violence, which up until that point, had been 

criminalized under sec. 498-A of the IPC as “cruelty by husband or 

relative.”110 The law establishes a broad range of reliefs that go beyond 

the remedies provided in the PCMA to married girls, despite evidence 

of various forms of violence linked to child marriage. For example, 

in addition to allowing for orders of residence and maintenance, 

the PWDVA establishes that magistrate judges can issue orders of 

protection, temporary custody orders in favor of a woman, monetary 

relief for loss of earnings or reimbursement of medical expenses 

due to domestic violence, legal services and counseling, and other 

compensation for harm suffered.111 However, a review of high court 

judgments has shown that the PWDVA has not been substantively 

raised in cases involving child marriage, and that courts at all levels 

have not recognized the particular form of violence experienced by girls 

who are entered into a marriage. The lack of free and informed consent 

afforded to girls who have been entered into a marriage is a form of 

violence, and once married, girls suffer from a loss of autonomy and an 

increased vulnerability to other forms of domestic violence. The lack of 

legal recognition of the additional forms of violence to which married 

girls are exposed creates concern as to whether they will be afforded 

adequate protection and compensation.
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Married girls seeking the protections under the PWDVA, in addition to 

those of the PCMA, face a double burden of substantiating both their 

age at marriage as well as ongoing violence within such marriages. 

Further, the absence of any judicial ruling on applicability of the 

PWDVA in the context of child marriage also has meant that protection 

mechanisms created under the law—including protection officers 

designated under the law mandated to support victims of domestic 

violence—may not be available to women and girls in child marriages. 

Without clarity on the linkages between the laws, there is concern that 

officers designated under the PWDVA and CMPO are working in silos. 

Need to recognize married girls as children in need of care and 
protection. Similarly, the Juvenile Justice Act (JJA) 2015, also 

establishes procedural mechanisms that may provide legal 

protection and remedies in the case of child marriage. The JJA 

mandates state governments to establish Child Welfare Committees 

in every district to dispose cases for the care, protection, treatment, 

development and rehabilitation of children recognized as “children 

in need of care and protection” and to ensure their basic needs and 

protection.112 The JJA recognizes children who are at “imminent 

risk of marriage before attaining the age of marriage and whose 

parents, family members, guardian and any other persons are likely 

to be responsible for solemnization of such marriage” as children in 

need of care and protection.113 The JJA does not mention married 

girls themselves, although children at risk of abuse, neglect, or 

exploitation are considered in need of care and protection under 

the law.114 The Supreme Court has recently clarified that married 

girls who experience rape need to be considered children in need of 

care and protection, but enforcement of this decision is necessary to 

ensure local functionaries implement this broadened definition.115

Under the JJA, when the Child Welfare Committee receives 

information of a child in need of care and protection, committee 

members are mandated to hold an inquiry and may pass an 

order—taking into account the right of the child to be heard and 

participate— to send the child to a children’s home, a “fit facility,” 

or a “fit person” and pass directions relating to counseling, medical 

attention, legal aid, skills trainings, education services, and other 

developmental activities.116 JJA provisions guaranteeing shelter to 

children in need of care and protection have been cited by some 

courts to provide married girls who did not wish to return to their 

parents’ home with access to state children’s homes.117 However, 

government shelter homes available to children under JJA lack basic 

amenities, and often children are at risk of exploitation,118 contributing 

to the court’s unwillingness to send girls to these homes,119 and 

impeding girls’ access to viable alternative options to marriage.

SECTION II: CURRENT LEGAL FRAMEWORK ON CHILD MARRIAGE
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NEED FOR STRENGTHENING OF, AND COORDINATION  
BETWEEN, LOCAL FUNCTIONARIES MANDATED UNDER  
THE PCMA AND LAWS ON VIOLENCE 

 
Under the PCMA, as well as the PWDVA, JJA, and POCSO, 

officers and welfare committees have been established 

to ensure that individual women and girls have support 

and protection against violence and coercion. However, 

state governments often fail to appoint these functionaries 

entirely, add these duties as additional charges to existing 

officers’ already full workload, or appoint officers without 

sufficient training or oversight to ensure effectiveness.  

 
Coordination of these mechanisms would avoid duplication 

and allow resources to be utilized effectively so that properly 

trained officers, who can actually provide protections to 

girls affected by child marriage, are appointed throughout 

the country.120 Ensuring accountability for child marriage 

requires that officers tasked with enforcing legal prohibitions 

on the practice have adequate training on the harms 

of child marriage and receive institutional support to 

respond to community opposition and protection against 

retaliation. Social pressure against law enforcement 

seeking to intervene in child marriages can be significant, 

and can even rise to violence.121 Coordination with similar 

mechanisms could also allow for greater safety and support 

for functionaries on the ground.

Gaps, weaknesses, and poor implementation of laws that 
impact women’s financial and social autonomy

Child marriage contributes to married girls’ lack of monetary and social 

autonomy. Girls are often pulled out of school immediately before or after 

their marriage, preventing them from acquiring an education and gaining 

financial independence, thereby increasing their dependence on their 

marital homes.122 Laws mandating education and criminalizing dowry 

and child labor have the potential to reduce child marriage, however the 

weaknesses in these laws and their enforcement have rendered them 

ineffective. It is necessary to strengthen these laws to ensure practical 

alternatives to child marriage.
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Dowry. Parents living in poverty often marry their daughters at an 

early age since child marriages lead to smaller dowry payments.123 

The Dowry Prohibition Act of 1961 penalizes the act of giving and 

demanding or taking dowry and those who participate in the practice 

can be punished with imprisonment and/or fines.124 However, the 

Dowry Prohibition Act is rarely implemented due to loopholes in 

the law, including the failure to define “dowry,” as well as ingrained 

social norms, which prevents reporting of these crimes.125 Further, 

reported cases suffer from poor prosecution rates and have high 

acquittals. For instance, the police are more than three times more 

likely to find cases of deaths of women related to disputes over 

dowry false than all other cognizable crimes.126 Dowry-related cases 

are also far more likely to see acquittals, where two out of three 

persons tried for dowry deaths were acquitted in 2013.127 In addition, 

the law penalizes the parents of the daughter for giving dowry128, 

which prevents the girl’s family from reporting dowry demands 

to officials under the Dowry Prohibition Act.129 This provision of 

penalizing the giving of dowry ignores the circumstances within 

which dowry transactions are made – where the daughter’s family 

is often compelled to give dowry to secure her well-being in her 

matrimonial home.130 Thus, entrenched social norms, poor reporting 

of crimes, and low prosecution by the government under the Dowry 

Prohibition Act contributes to the lack of enforcement of the Act, and 

the risk of larger dowry payments for older girls increases young girls 

vulnerability to child marriages.

Education. Girls without education are five and a half times more 

likely to get married before 18 than girls with at least 10 years of 

education.131 While Article 21A of the Indian Constitution and the Right 

of Children to Free and Compulsory Education Act, 2009 mandate that 

the government provide free and compulsory education to children 

from the age of six until 14,132 these guarantees continue to be poorly 

implemented due to lack of institutional support structures as well 

as poor quality of education and facilities in government schools.133 

Importantly, children from 14-18 years continue to be excluded 

under the law. Parents of daughters often consider child marriage in 

the absence of safe and accessible educational institutions as well as 

other available alternatives to ensure girls’ physical security or financial 

stability.134 Thus, adolescent girls are denied their constitutionally 

protected right to education due to loopholes in the law and are left 

without practical alternatives to marriages.135

Labor. Recognizing that child marriage results in forced pregnancies, 

domestic servitude, maternal mortality and morbidity, and heightened 

risk to girls’ sexual and reproductive health,136 the Special Rapporteur 

on Slavery has recognized child marriage as a form of “servile 

marriage” that gives rise to domestic servitude.137 Courts in India have 

also found that child marriages force girls into domestic slavery and 

to raise children when they too are children.138 The Constitution of 
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India says that no child below the age of 14 years shall be engaged in any 

hazardous employment,139 and Child Labor (Prohibition and Regulation) 

Act, 1986 states that children shall not be employed as domestic 

workers140 until the age of 14.141 However, courts have not treated 

domestic work done by married girls below the age of 14 as hazardous 

labor, and have not taken action against the offenders despite the clear 

harms done to girls’ lives. Moreover, married girls above the age of 14 

engaged in domestic servitude are not treated as child laborers under the 

Child Labor (Prohibition and Regulation) Act, 1986. This loophole in the 

law needs to be explicitly interpreted by the courts in favor of child brides. 

Marital property and inheritance. Discrimination in women’s and girls’ 

access to marital property and inheritance from parents limits their 

financial autonomy. Typically, assets acquired during marriage are 

purchased in the husband’s name, which means that women are left 

without such assets upon separation.142 There is no legislation recognizing 

the right of women to marital property if they are divorced. Regardless 

of the personal law governing her community, a married woman who 

seeks to leave a marriage in India is essentially left with only the right to 

maintenance from her spouse,143 along with the return of her streedhan 

and dowry or mahr. The amount of the maintenance is left up to the 

courts’ discretion,144 and does not provide the financial support that 

would allow girls and women to safely survive with her children, let 

alone live in a manner similar to that in which they lived during the 

marriage.145 Obtaining maintenance is difficult for girls and women with 

already strained resources, as the legal proceedings often take years and 

may require multiple rounds of costly litigation.146 For financial support, 

separated women and girls are often left with no other choice than to 

return to their family homes, where they may no longer be welcome.147 

Girls and women suffer additional limits on financial autonomy through 

discriminatory inheritance laws. As a wife’s right to marital property is 

highly limited upon dissolution of marriage, the ability of a girl or women 

to inherit property from her parents becomes paramount. Inheritance 

laws have inconsistent application across the country, based on differing 

personal laws, as well as regional and tribal variances.148 Though 

inheritance laws in India have recently undergone some positive 

changes,149 their basis in patrilineal assumptions remains, leaving 

daughters at a disadvantage. For example, under the Hindu Succession 

Act, 150 daughters now can inherit an equal share of parental inheritance 

in cases where there is no will, although parents still can draft wills to 

prevent daughters from inheriting property.151 Outside the legislative 

realm, social norms also serve to coerce daughters into relinquishing 

their shares in land or property to male siblings in order to maintain 

peace within their family.152 

Lack of effective and mandatory birth and marriage registration. Birth 

registration and marriage registration are essential in preventing child 

marriages, as they allow an accurate assessment of the girl’s age at 
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marriage and help in substantiating that the marriage was in fact 

a child marriage. Although birth registration is mandatory in India 

under the Registration of Births and Deaths Act, 1969,153 less than 

25 percent of children in the poorest 20 percent of households—the 

most vulnerable to child marriage—had their births registered 

between 2005 and 2012.154 Expert panels and commissions 

convened by the government have recommended reforming weak 

birth and marriage registration systems; however, these suggestions 

have not been implemented.155 Further, there is no national law 

mandating marriage registration, although the National Commission 

for Women (NCW) has recommended a draft Compulsory Marriage 

Registration Bill.156 The Supreme Court of India, recognizing the 

importance of marriage registration in eliminating child marriage, 

issued directions for marriage registration which were to include 

reporting of the spouse’s age in every state.157  This resulted in many 

states drafting rules for marriage registration. However, there are 

several states that are yet to draft rules to make marriage registration 

compulsory, including Madhya Pradesh, Uttar Pradesh, Haryana, 

and Bihar- all states with a high prevalence of child marriage.158  

Laws on guardianship and custody. In child marriage cases, courts 

often deal with issues of guardianship and custody of married 

girls, which is regulated by the Guardians and Wards Act (GAWA), 

applicable to Muslims, Christians, and Parsis; and Hindu Minority 

and Guardianship Act (HMGA) applicable to Hindus.159 Both Acts 

reinforce the notion that husbands are the natural guardians of 

their wives,160 and courts have often interpreted these laws to hand 

custody of married girls to their husbands.161 GAWA states that in 

the case of a married minor girl, her husband, unless pronounced 

unfit by a court, will be treated as her guardian, even if the husband 

is also a minor.162 Similarly, the HMGA states that the husband is 

the natural guardian of a Hindu minor girl.163 These laws contradict 

the PCMA, which treats an adult man entering into a child marriage 

as a criminal.164 Despite the PCMA, several state high courts have 

referred to GAWA and HMGA in order to give custody of a minor girl 

to her husband or her marital family.165 As discussed above, the JJA 

also establishes guidelines on shelter for children in need of care 

and protection, but there is no uniform jurisprudence on applying 

JJA to married girls, despite the risk of violence in child marriages.

Laws on trafficking. Trafficking for and through the act of marriage is 

a significant issue in India.166 The PCMA167 and the Supreme Court 

of India recognize that child marriages may be “used as a means 

of trafficking.”168 Trafficking and child marriage converge where the 

marriage “is used both in conjunction with fraud, coercion or abuse of 

power and as a means to subject wives to conditions of slavery, often 

in the form of domestic or sexual servitude.”169 The IPC170 criminalizes 

buying, selling, procuring, or otherwise receiving a person for the 

purpose of trafficking, which is now defined to include trafficking for 
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sexual exploitation, slavery, and servitude,171 and provides a mandatory 

minimum sentence of 10 years for trafficking offences involving minors.172 

However, the IPC does not explicitly recognize that child marriages may be 

used for the purposes of human trafficking. Though the PCMA explicitly 

recognizes that marriage occurring after a child has been trafficked is 

voidable, it does not provide punishments for traffickers of girls for the 

purposes of marriages. Rather, it provides a significantly lower two-year 

maximum sentence for individuals “promoting or permitting solemnisation 

of child marriages.”173

Laws on reproductive rights. Control over girls’ sexuality and reproductive 

capacity are underlying factors in the persistence of child marriage. 

Married girls face significant reproductive health risks: including 

unplanned pregnancies; early and repeated childbirth; increased risks 

of maternal mortality, maternal morbidity; and unsafe abortion.174 These 

risks are exacerbated by discriminatory and restrictive legislative, policy, 

and judicial decisions that impede access to essential reproductive 

health services and information.175 In cases on maternal health, access 

to abortion, and contraceptive information and services, courts in India 

have recognized the right to reproductive autonomy and health as 

protected under the constitutional right to life and personal liberty.176  In 

a 2009 Supreme Court case on abortion, the Court recognized women’s 

reproductive autonomy as a fundamental right: “There is no doubt that 

a woman’s right to make reproductive choices is also a dimension of 

`personal liberty’ as understood under Article 21.”177 More recently, 

the Supreme Court noted the increased health risks faced by pregnant 

girls178 and recognized a girl’s right to bodily integrity and reproductive 

choice, reaffirming that the “human rights of a girl child are very much 

alive and kicking whether she is married or not and deserve recognition 

and acceptance.”179  

Notwithstanding these pronouncements, legal and policy barriers 

to reproductive health services persist. For example, despite the 

significant risks of adolescent pregnancy and the lack of information or 

control to negotiate sex or contraceptive use afforded to married girls, 

the Medical Termination of Pregnancy Act, 1971 requires guardian 

or parental consent for abortion.180 While the Supreme Court has 

recently affirmed that spousal consent is not needed for a provider 

to perform an abortion, it has also found that abortion by a woman 

without her husband’s knowledge and consent will amount to mental 

cruelty and constitute a ground for divorce.181 Along with perpetuating 

discriminatory stereotypes depicting women’s and girls’ bodies as 

commodities, these positions may restrict married girls’ ability to access 

abortion services. Legal barriers are exacerbated by policy barriers, 

including maternal health and nutrition benefit schemes that exclude 

pregnant women under the age of 19 and contraceptive programs that 

focus only on permanent methods rather than methods to delay or 

time pregnancy. For more information on policy barriers to reproductive 

health services faced by married girls, please see page 37.
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INDEPENDENT THOUGHT V. UNION OF INDIA AND ANR.:  
AN IMPORTANT STEP TOWARDS HARMONIZATION OF 
CHILD MARRIAGE-RELATED LAW WITH FUNDAMENTAL  
AND HUMAN RIGHTS OBLIGATIONS

For the first time, the Supreme Court of India issued 

a judgment that significantly discussed the harms 

and consequences of child marriage, and recognized 

the continuum of fundamental and human rights 

violations that married girls often experience. This case, 

Independent Thought v. Union of India & Anr., was 

decided in October 2017 by Justices Madan Lokur 

and Deepak Gupta, who issued two separate opinions 

in favor of recognizing rape within child marriage as a 

crime. In reading down an existing exception in the IPC 

that prevented the criminalization of rape within child 

marriage, the Court affirmed that “a child remains a child 

whether she is a married child or an unmarried child or a 

divorced child or a separated child or a widowed child.”182 

In the decision, the Court affirmed that child marriage is 

an indisputable “reprehensible practice… an abhorrent 

practice; that… violates the human rights of a child.”183 

The decision highlights the serious risks faced by girls 

when they are denied their reproductive autonomy, 

providing the clearest recognition to date of the links 

between child marriage, reproductive health harms, and 

violations of the human rights and fundamental rights 

of girls.184 The Court noted the negative impact early 

marriages have on girls’ fundamental right to a life of 

dignity,185 as child marriages strip away “the self esteem 

and confidence of a girl child and subjects her, in a sense, 

to sexual abuse. Under no circumstances can it be said 

that such a girl lives a life of dignity.”186 

The Court reviewed a wide range of material detailing the 

harmful effects of child marriage, and summarized their 

understanding as follows:

…an early marriage and sexual intercourse at an early age 

could have detrimental effects on the girl child not only in 

terms of her physical and mental health but also in terms of 

her nutrition, her education, her employability and her general 

well-being. To make matters worse, the detrimental impact 

could pass on to the children of the girl child… an early 

marriage therefore could have an inter-generational adverse 

impact… the sooner [early marriage as a traditional practice] is 

given up, it would be in the best interest of the girl child and for 

society as a whole.187
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The Court emphasized that girls “cannot be treated as 

a commodity having no say over her body or… no right 

to deny sexual intercourse.”188 The Court stated that 

allowing a husband “full control over [a girl’s] body”189 

can be understood as having “effectively destroyed”190 

a girl’s constitutionally protected rights to bodily integrity 

and “freedom of reproductive choice.”191

This was the first decision rendered by the Supreme 

Court on the substance of the Prohibition of Child 

Marriage Act (PCMA). In both opinions, the justices 

emphasized the need for greater efforts by the 

government to implement the PCMA and end child 

marriage. Justice Lokur stated, “Welfare schemes and 

catchy slogans are excellent for awareness campaigns, 

but they must be backed up by focused implementation 

programmes, other positive and remedial action, so that 

the pendulum swings in favor of the girl child who can 

then look forward to a better future.”192 Justice Gupta 

also spoke to the ambiguity about the primacy of the 

PCMA, and stated that, 

...in my opinion, the PCMA is a secular act applicable to all. It 

being a special act dealing with children, the provisions of this 

act will prevail over the provisions of both the Hindu Marriage 

Act (HMA) and the Muslim Marriages and Divorce Act, in so far 

as children are concerned.193 

The Court further clarified that the PCMA also has primacy 

over the IPC.194 The opinions also emphasized that married 

girls should be considered children in need of care and 

protection under the Juvenile Justice Act (JJA).195

Implementation of this decision is critical, especially 

given the greater barriers in access to justice faced 

by married girls. The judgment made significant 

pronouncements, not only on the issue of marital rape 

within child marriages, but also more broadly on issues 

of gender equality and the harms of child marriage 

more generally. It remains to be seen how lower level 

courts apply the reasoning of Independent Thought, 

including if the judgment may ultimately be relied upon 

in future cases concerning criminalization of marital rape 

regardless of age.
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Judicial Perspectives

Although courts in India have issued many decisions recognizing 

the harms of child marriage, gaps and contradictions in the legal 

framework have led to inconsistent judicial decisions concerning the 

legal status of child marriage and remedies to be issued to married 

girls, including residence and guardianship. The 2017 decision 

by the Supreme Court of India in the case Independent Thought 

v. Union of India, reading down an exception in the Indian Penal 

Code (IPC) that limited remedies for married girls who experienced 

rape, aims to address several of these gaps and weaknesses.196 The 

section below analyzes this decision as well as high court decisions 

on child marriage to understand courts’ perspectives in navigating 

the inconsistencies and gaps in the legal framework, including how 

to determine remedies for married girls. It is important to note that 

since most cases on child marriage that reach the high court are 

brought by parents and not girls themselves, the jurisprudence has 

yet to meaningfully resolve key legal gaps and inconsistencies that 

girls themselves face when seeking legal remedies for child marriage 

or to obtain a decree of nullity to void the marriage.

Legal status of child marriages. Reflecting the onus placed on girls 

who seek to challenge child marriages that they were entered into by 

others, most high court cases concerning child marriage are actually 

brought by parents or guardians seeking to challenge self-initiated 

child marriages. As a result, the jurisprudence on the legal status 

of child marriage thus far concerns this particular subset of child 

marriages, rather than the broader practice where girls’ preferences 

are typically not sought. Courts do not seem to dismiss claims under 

the PCMA in these cases, despite the fact that the PCMA does not 

give a right to anyone but a minor contracting party to seek to void 

a child marriage. Where marriages involving minor girls are viewed 

as self-initiated, courts ultimately seem to decide on the legal status 

of the marriage on a case-by-case basis, looking at the unique set 

of factors at play in each case. Some of the factors that impact the 

courts’ decision are the personal law regulating the marriage, the age 

of the girl on the date of her marriage, the age of the girl on the date 

the case is being heard, and the girl’s wishes. Notably, the PCMA 

does not mention any factor other than the age of the girl on the date 

of her marriage.197

In Independent Thought, the Supreme Court expressed its view 

that any marriage of a child should be void ab initio throughout 

the country, and the issued opinion that the PCMA has primacy 

over personal laws.198  State high court decisions prior to the 

recent Supreme Court decision have adopted differing approaches 

in deciding the validity of a self-initiated child marriage, varying 

between treating it as a void marriage; a valid though voidable 
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marriage; and a ‘voidable but not valid’ marriage.199 In one case, the 

High Court of Punjab and Haryana implied that all child marriages 

are void ab initio, stating that under the Indian Majority Act, a minor 

girl cannot consent to marriage since she would have entered into 

the contract when she under 18 and therefore must be considered to 

have been “enticed” into marriage in violation of S. 12 of the PCMA; 

marriages in violation of this provision of the PCMA are considered void 

ab initio, which means no further legal process is required to have the 

marriage considered invalid.200 

In many cases, high courts first assess whether a marriage is legal 

under the conditions established in personal laws and if legally 

performed, courts typically treat the marriage as valid but voidable at 

the option of either contracting party as per S. 3 of PCMA. Courts have 

usually reconciled PCMA with personal laws by stating that in case of 

conflict between the two laws, PCMA will supersede the personal law.201 

In hearing these cases, several courts have urged the legislature to 

declare child marriages void.202 

Rape, kidnapping or child sexual abuse within child marriage. As 

discussed above, the Supreme Court of India has recognized that forced 

sex within child marriage can be considered rape,203 but stated that 

modifying the legal age of sexual consent in the Protection of Children 

from Sexual Offenses Act (POCSO) and the IPC is under the purvey of 

the legislature.204  For more information, see discussion on page 34. 

Because most cases that come before high courts on child marriage 

are brought by parents, reflecting power dynamics in who has access 

to courts and the legal system, high courts have typically not been 

requested to consider claims of kidnapping or child sexual abuse made 

by married girls themselves. High courts have typically dismissed claims 

of rape, kidnapping, and POCSO made by parents in cases involving 

self-initiated marriages.205 

Custody of girls once married. Questions concerning custody of 

married girls typically arise in self-initiated marriage cases where 

parents are seeking custody of their daughter. Courts have taken 

different approaches where girls have expressed wishing to stay with 

their husband, including granting custody of the girl to her parents 

irrespective of her wishes;206 granting custody in accordance to her 

wishes and allowing her to stay with her husband; 207 permitting the 

couple to stay together but are not permitted to consummate the 

marriage;208 or lastly, handing over custody of the girl to a government 

shelter home irrespective of the girl’s wishes.209  

While the Guardians and Wards Act (GAWA) and Hindu Minority and 

Guardianship Act (HMGA) are understood to say that a husband is a 

wife’s guardian even if they are both minors, unless he is pronounced 

unfit by a court— court decisions have considered additional factors 
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in making this determination. For example, the full bench in the 

Delhi High Court landmark decision in Court on Its Own Motion (Lajja 

Devi) v. State, stated that with respect to girls above the age of 15, 

the court’s decision should depend on a variety of factors including 

her level of maturity and her knowledge of the consequences of her 

actions, and the attitude of the families or parents. The court says 

that it would be preferable to order the girl to stay with her parents but 

in case of “sound and good reasons,” courts may direct otherwise. 

The court further says that the husband should not be permitted to 

consummate the marriage with minor girls, as it goes against the 

objects and purposes of PCMA.210 This guiding principle has been 

cited often by high courts in determining custody of the girls.211 

In cases where the courts have voided the marriage, the courts 

have either handed custody of the minor girl to the parents or 

have remanded her to a shelter home. Some courts have used 

Sections 17 and 19 of GAWA to say that her husband is her natural 

guardian,212 while other courts have treated the girl as a ‘child in 

need of care and protection’ (CINOCAP) under the Juvenile Justice 

Act (JJA),213 and yet others have refused to use JJA in cases 

where the girl has a fit guardian, irrespective of her wishes.214 For 

example, the Rajasthan High Court in Pratapa Ram v. State handed 

custody of the girl to the parents rather than providing her access 

to a shelter home as she did not fall within the JJA since she was 

not homeless nor without a fit guardian. The court did not consult 

the girl regarding her preference, opining that the girl is “neither 

mentally nor morally” in a position to make decisions regarding 

the consequence of her elopement and handed her custody to her 

father.215 The decision illustrates how the failure to recognize married 

girls as falling within the JJA can lead to the denial of access to 

shelter homes in instances where returning to their parents may be 

unsafe or unwanted.

Law reform suggested by the courts.  The Supreme Court of India 

has encouraged the Government of India and state governments 

to develop stronger initiatives for ensuring the effective 

implementation of the PCMA, criticizing the Act as being “breached 

with impunity,”216 and suggested its review. The Supreme Court 

stated that, “The time has come when this Act needs serious 

reconsideration, especially in view of the harsh reality that a lot of 

child trafficking is taking place under the garb of marriage including 

child marriage.217
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A decision of the High Court of Karnataka in a public interest litigation 

concerning child marriages ultimately led to amendments to the 

PCMA in the state.218 For more information on the court’s orders and 

implementation, please see page 47. The High Court of Karnataka 

stated that 

“forced marriage of the girl child, one realizes, is one of the 
manifestations of cruelty, possibly without any equivalent 
comparison. It seems that the practice is common place in 
this part of the world. It may have remained unchecked for 
a variety of reasons including, poverty, lack of education, 
culture and ignorance. We are of the view that allowing the 
evil to continue without redressing it, would make us a party 
to the disgraceful activity.”219

The Supreme Court has recommended the approach of the High Court 

of Karnataka as a possible method of addressing legislative gaps.220 

Several other high courts have called for greater implementation221 and 

reform of laws on child marriage.222 Suggested reforms have included 

addressing the IPC provisions that legitimize child marriage;”223 

recognizing child marriages as void ab initio; addressing the failure in 

the PCMA to clarify whether it supersedes personal laws; and requiring 

registration of marriage.224 
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Other Government Responses to Address  
Child Marriage

There is no dedicated national policy or program on child marriage 

in India. The Government of India has developed, but is yet to 

officially adopt, a proposed national strategy and national action plan 

relating to the prevention of child marriage. See box below: Proposed 

National Strategy on the Prevention of Child Marriage and Draft 

National Action Plan to Prevent Child Marriages.

However, the Government has made several official commitments 

to end child marriage, including specifically in policies and plans 

related to children. While these measures are a step in the right 

direction, there is still a need to adopt dedicated policies on child 

marriage. Further, efforts on child marriage must be harmonized 

with government responses on related issues, such as schemes on 

maternal health, which typically exclude girls.

 
PROPOSED NATIONAL STRATEGY ON THE PREVENTION OF  
CHILD MARRIAGE AND DRAFT NATIONAL ACTION PLAN TO  
PREVENT CHILD MARRIAGES

Although a draft national strategy and national action 

plan to prevent child marriage have been developed 

in India, these documents remain to be finalized and 

officially adopted. In 2013, the Ministry of Women 

and Child Development proposed a National Strategy 

on Prevention of Child Marriage (National Strategy) 

to accelerate the decline in the incidence of child 

marriage.225 The proposed National Strategy commits to 

promoting an enabling environment and strengthening 

protection mechanisms, including the enforcement 

of the Prohibition of Child Marriage Act (PCMA).226 It 

also calls for the government to appoint and train Child 

Marriage Prohibition Officers (CMPO) under the PCMA, 

employ state implementing rules for the PCMA, build 

awareness of the law, and sensitize the judiciary. The 

proposed National Strategy emphasizes the need to 

ensure that married girls are provided solutions other 

than institutionalization; do not face discrimination in 

access to services, such as in programs for health, 

nutrition, education, and employment; and are not 

targeted in incentive schemes that promote their “dowry 

or commodification of girls through lump sum disbursal 

at the age of marriage.”227 
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The National Strategy was a “guiding force” in the formulation of the 

Draft National Plan of Action to Prevent Child Marriages in India which 

aims to achieve seven goals:

•	 To enforce PCMA 2006 and related laws and policies that can 
discourage child marriage. 

•	 To improve access to quality education and other vocational 
opportunities. 

•	 To initiate programs that enable community mobilization and 
outreach to change social norms and attitudes. 

•	 To build skills and capacities of adolescent girls and boys. 

•	 To collect data and initiate research to inform programming and 
interventions. 

•	 To develop monitoring and evaluation systems for measuring 
outcomes. To improve co-ordination, communication and 
monitoring among those involved in the implementation.228  

 

The Draft National Plan of Action to Prevent Child Marriages calls 

for a participatory review of the PCMA in order to gather inputs for 

new legislation, adoption of implementing rules and appointments of 

CMPOs in all states, and awareness raising of the public as well as law 

enforcement and child protection functionaries on child marriage laws. 229 

While these measures would be an important step forward, the outcomes 

and goals of the Draft National Action Plan to End Child Marriage and the 

National Strategy should be amended to reflect developments that have 

occurred since these documents were originally drafted. Further, these 

documents would be strengthened if they went beyond a prevention 

approach and also helped to secure the rights of married girls. Several 

of the legal and policy gaps below may provide guidance on steps 

needed to achieve this goal. State strategies and action plans, such as 

those developed by a judicial committee in Karnataka in 2011 and those 

adopted in Rajasthan in 2017, may also be useful in this endeavor.  

See p. 56 for more information on state action plans. 

Policy Commitments to Address Child Marriage

The 2013 National Policy for Children recognizes every person below 

the age of 18 as a child with universal, inalienable and indivisible 

human rights, including the right to health and to a dignified life 

free from exploitation.230 Further, the National Policy for Children 

commits to ensuring that out-of-school married children have access 

to education.231 To guide the implementation of the National Policy for 

Children, the Ministry of Women & Child Development adopted the 

National Plan of Action for Children, 2016.232 The National Plan of 

Action for Children recognizes child marriage and the ensuing health 
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risks particularly in cases of girls, as a key area of concern, and 

commits to reducing child marriage especially amongst girls, reducing 

sexual offences against children, and addressing child mortality.233

Under several national policies, the Indian government had 

committed to eliminating child marriage by 2010234 and ensuring 

100 percent registration of births and marriages by the same date.235 

The National Youth Policy 2014 called for greater monitoring and 

media attention to prevent child marriage.236 Similarly, the National 

Population Policy 2000 highlighted the need to address unwanted 

pregnancy amongst adolescents and called for delayed marriage 

and first pregnancy.237  The National Population Policy advocated 

for strict enforcement of the then-in-force Child Marriage Restraint 

Act and monetarily rewarding women who marry: after legal age 

of marriage, have delayed pregnancy, and have adopted birth 

control measures after birth of second child. Despite this, state-level 

population policies have taken a punitive approach that instead 

penalizes women with more than two children from government 

employment and other entitlements.238  

Government Programs and Schemes Related to  
Child Marriage 

In addition to these national level policy documents, central and 

state governments have introduced a number of schemes that 

incorporate provisions to raise awareness around child marriage and 

encourage measures for prevention.239 Some of these schemes— 

including the Integrated Child Protection Scheme, the Rajiv Gandhi 

Scheme for the Empowerment of Adolescent Girls, and the Kishori 

Shakti Yojana—provide important guarantees to address adolescent 

girls’ development, reproductive health, and survival; establish 

mechanisms that would be instrumental for protection and redress 

in the case of child marriage; and empower adolescents through 

education.240 For example, under the Integrated Child Protection 

Scheme, child protection were created at the village, block, and 

district level, children’s homes were set up, and a helpline was 

developed for children.241  The Rashtriya Kishor Swasthya Karyakram 

was launched in 2014 as a holistic program242 that emphasized 

specific preventive interventions with various communities in order 

to influence cultural norms so as to reduce the incidence of early 

marriage and generate awareness as to its adverse effects.243 

Through the Rashtriya Kishor Swasthya , adolescent clinics, walk-in 

centers, and specialty adolescent-friendly health clinics have been 

established at community and district levels in order to address 

adolescent contraceptive, management of sexually-transmissible 

infections, pregnancy testing, sexual abuse counseling, and a variety 

of other sexual health services.
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Exclusion of pregnant adolescents from benefit schemes. Many of these 

schemes have only been piloted in certain districts and there has been 

no coordinated effort for national-level implementation of the programs. 

Further, despite adolescents’ significantly higher risks of maternal 

mortality and morbidity, girls are often excluded from schemes aimed at 

ensuring benefits for pregnant women. These schemes contradict the 

proposed National Strategy to the Prevention of Child Marriage, which 

emphasizes the importance of ensuring that children who are married 

should not be discriminated against when accessing services, such as 

health, nutrition, education and employment programs. 

For example, the Pradhan Mantri Matritva Sahyog Yojana, which is a 

conditional cash transfer program designed to cover wage-loss during 

childbirth and childcare to pregnant women who adhere to conditions 

for “safe delivery and good nutrition and feeding practices,” excludes 

pregnant and lactating women under the age of 19.244 Janani Suraksha 

Yojana, a maternal health scheme introduced under the National Rural 

Health Mission (now National Health Mission) to promote institutional 

delivery, previously excluded pregnant girls from High Performing States 

who were younger than 19 from participating in the scheme. This 

prevented them from accessing cash incentives for institutional delivery 

and receiving prenatal and post-natal care.245 Following widespread 

criticism of this provision, the Scheme was modified to make it applicable 

to all pregnant women across low and high performing states.246 

Government officials had stated that including married girls in these 

schemes would only serve to create incentives for child marriage, 

but given that girls themselves have limited control in entering child 

marriages or becoming pregnant, such exclusions only serve to 

exacerbate the risks of adolescent pregnancy. An evaluation of Janani 

Suraksha Yojana found that this provision led to serious barriers, 

especially for girls in rural and tribal areas where child marriage is 

common, and called for it to be reviewed so that vulnerable women 

were not excluded from participating in the scheme.247 An additional 

study reveals that these types of provisions further discourage reporting 

of child marriages, as it leads to local level female health workers, 

who are the first level contact within the service delivery framework of 

India’s national health programmes,248 to record married pregnant girls/

mothers as 19 years or above so that that they are not denied access to 

government entitlements under maternity cash benefits schemes.249 

Focus on conditional cash transfer schemes. Conditional cash transfer 

schemes aimed at delaying age of marriage have been introduced 

both at the national and state levels. See Annex I for information on 

state schemes. A recent addition is the Sukanya Samriddhi Yojana 

which provides incentives250 to parents to create a savings fund for their 

daughters for education and future marriage expenses; the funds can be 

used only after she reaches the age of 18 years. However, studies show 
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that very few schemes and programs target the underlying causes of 

child marriage for delaying marriage.251 A recent study evaluating a 

conditional cash transfer scheme aimed at child marriage found that 

the program did not affect the age of marriage for girls in the program 

and did not increase the number of girls staying in school beyond 

8th grade; however, it did result in an increase in girls getting married 

as soon as they turned 18 as the cash was utilized as dowry and to 

offset wedding expenses.252 Without linked interventions that facilitate 

achievement of girls’ aspirations and potential beyond marriage and 

child-bearing, such strategies serve to reinforce the focus on marriage 

as the end goal for girls.253  

International Legal Obligations and Regional and 
Global Policy Commitments

Several international human rights treaties, to which India is a party, 

recognize child marriage as a violation of women’s and girls’ rights.254 

United Nations treaty-monitoring bodies and other mechanisms, 

including the Universal Periodic Review by the Human Rights Council 

and special procedures, have repeatedly reminded India of its 

obligations to eliminate child marriage and ensure remedies to married 

girls.255 These reports continue to play an important role in securing 

the rights of girls and women in India, with the Supreme Court citing 

several recommendations by human rights bodies in its decision 

affirming child marriage as a violation of human rights.256 Some 

examples are included below:

Universal Periodic Review: In 2017, India received recommendations 

from Human Rights Council Member States under the third 

round of the Universal Periodic Review. Following up on past 

recommendations, ten member states made recommendations 

concerning the elimination of child marriage. Thirteen member states 

further called for the removal of exceptions concerning marital rape, 

specifically for adolescent girls.257In response, India accepted nine out 

of ten recommendations to work to end child marriage, but merely 

noted each of the recommendations pertaining to marital rape.258

Committee on the Rights of the Child (CRC): In 2014, the CRC called on 

the government of India to “to ensure the effective implementation of 

the Prohibition of Child Marriage Act, 2006, including by emphasizing 

that the Act supersedes the different religious-based Personal Status 

Laws. The Committee also recommends that the State party take the 

necessary measures to combat the requirement of dowries, child 

marriage…including by conducting awareness-raising programs 

and campaigns with a view to changing attitudes and instituting 

counselling and reproductive education, with a view to preventing 

child marriages, which are harmful to the health and well-being of 

girls.”259 Specifically, the Committee called on the government to 
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resolve the inconsistency between Protection of Children from Sexual 

Offenses Act (POCSO) and the Indian Penal Code (IPC) to ensure that 

all forms of sexual abuse of girls under 18 years of age, including within 

marriage, are fully criminalized.260 

Committee on the Elimination of Discrimination against Women  
(CEDAW Committee): In 2014, the CEDAW Committee expressed 

concern regarding the high prevalence of child marriage, the procedural 

requirements that mandate that girls must file a petition with court to 

void a marriage within two years of attaining majority, and that judges 

will authorize marriages of girls under personal laws. The CEDAW 

Committee urged the government to enact legislation to ensure 

compulsory registration of all marriages; ensure the implementation of 

the PCMA and punishment for violations of the law; automatically void 

all child marriages; ensure that POCSO also applies to married girls, and 

to strengthen efforts to raise awareness about the law and the harmful 

impacts of the practice on girls.261 Further, the CEDAW Committee called 

for the Government to put in place, without delay, a comprehensive 

national campaign and strategy to eliminate patriarchal attitudes and 

stereotypes against women, strengthen and implement laws to ensure 

that girls have access to education, address barriers to reproductive 

health services, and strengthen and implement laws on violence against 

women.262 The CEDAW Committee specifically expressed concern about 

the discrepancy between the POCSO, the IPC, and the PMCA concerning 

marital rape of girls between 15-18 years of age.263

Special Rapporteur on Violence Against Women: The Special Rapporteur 

on Violence Against Women conducted a country visit to India in 2014, 

finding that “the high prevalence of such marriages continues to endanger 

the lives of girls, whether in respect of domestic violence, marital rape 

or early pregnancies. It also deprives them of numerous human rights, 

including the right to education and the enjoyment of their childhood.”264
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INDIA’S GLOBAL AND REGIONAL POLICY COMMITMENTS

India’s international human rights obligations are reinforced 

in its global and regional policy commitments, which 

include specific targets and goals to end child marriage.

Sustainable Development Goals: For the first time, 

a standalone Gender Equality Goal (Goal 5) has 

been included in the newly agreed upon Sustainable 

Development Goals. Target 5.3 of Goal 5 enjoins upon all 

States to “eliminate all harmful practices, such as child, 

early and forced marriage and female genital mutilations.”

South Asian Association for Regional Cooperation 
(SAARC): India is a member of the South Asian Initiative 

to End Violence Against Children, an apex body of 

SAARC that adopted a Regional Action Plan to End Child 
Marriage. This provides an important opportunity to 

reaffirm the Government’s commitments to ending child 

marriage, including implementation of a National Plan of 

Action on Addressing Child Marriage.

Following the adoption of the RAP, representatives of 

SAARC member states and key stakeholders adopted 

the Kathmandu Call for Action to End Child Marriage in 
South Asia, which enumerates urgent actions, including 

but not limited to denouncing child marriage as a 

human rights violation, harmonizing national laws and 

policies on child marriage, and eliminating discriminatory 

provisions concerning marriage in all laws.
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KEY CHALLENGES IN 
THE IMPLEMENTATION 
OF EXISTING LAW 
PROHIBITING CHILD 
MARRIAGE 
The government has a due diligence obligation to prevent, protect, prosecute, 

punish, and provide redress for acts that excuse or perpetrate child marriage, 

through both legislative and institutional mechanisms.265 The failure of the 

government to establish accessible accountability mechanisms and procedures 

for seeking legal redress for child marriage violates its obligation to guarantee legal 

remedies for violations of human rights.266 In addition to the procedural barriers to 

filing claims that exist within the Prohibition of Child Marriage Act (PCMA) itself, 

there are also several structural and social barriers in the legal and institutional 

mechanisms of the government which impact the effective implementation of the 

legal framework on child marriage including in the national PCMA, religion- based 

laws on marriage, guardianship laws, and other civil and criminal laws on girls’ and 

women’s rights.267 The implementation of the law is impeded by poor infrastructural 

support, and further weakened by the unavailability of adequate and equitable legal 

remedies due to a lack of effective institutional policies. Compounding the effects of 

these gaps in infrastructure, are the entrenched social norms which make it difficult 

for girls to exercise the agency to exit child marriages. 

ACCESS TO JUSTICE FOR CHILD MARRIAGE IN KARNATAKA

In the consultation conducted by Centre for Law and Policy Research (CLPR), civil society 

organizations working in Karnataka consistently reported that young girls who are married are not 

aware of their legal rights, do not have access to legal aid, and have no support to use the legal 

remedies under the PCMA to annul their marriage or seek any other relief that may be legally 

available to them. Despite the continued incidence of child marriage, petitions for declaring 

child marriages as void, even under the grounds available in section of the PCMA, are rarely 

filed. Married girls lack economic and social independence as they are removed from schools 

upon marriage, and do not have any vocational training or any other means of gaining economic 

independence. This impacts their confidence in registering complaints against child marriages.367 

Further, even when girls want to file a complaint, poor birth and marriage registration systems 

create difficulties in substantiating that their marriage was in fact a child marriage.368
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Lack of structural support in implementing legal protections against 
child marriage. For example, the PCMA requires each state 

government to draft rules to implement the law268 and to appoint 

trained Child Marriage Prohibition Officers (CMPO) with clearly 

defined duties.269 However, currently, only 24 states and union 

territories have drafted PCMA Rules, and only 20 states and union 

territories have appointed CMPOs from a total of 36 states and union 

territories.270 Despite requests by the Ministry of Women and Child 

Development of India (MWCD), state governments have not provided 

any data on the implementation of these rules.271 Even where 

CMPOs have been appointed, in many states, rather than providing 

a dedicated officer, prevention of child marriage is added as an 

extra duty to an existing officer’s already broad portfolio, including 

in in Karnataka, Punjab, Puducherry, Bihar, Himachal Pradesh, 

Madhya Pradesh.272  Training of CMPOs are mostly piecemeal 

with limited focus on continuing capacity-development and linking 

them with agencies that work on issues pertaining to child marriage 

such as Legal Services Authorities.273 In addition, there is no 

composite mechanism that coordinates the efforts of various actors 

implementing the laws including CMPOs, officers under Juvenile 

Justice Act (JJA), the Protection of Women from Domestic Violence 

Act (PWDVA), the Protection of Children from Sexual Offenses 

Act (POCSO), police officers, district magistrates, child helpline 

coordinators, and shelter homes despite the common agenda. 

Social barriers in reporting of cases and filing of complaints. Married 

girls, family members, concerned individuals, and government 

officials- including CMPOs, who want to file complaints against child 

marriage, must be equipped with information concerning their legal 

rights as well as the mechanisms available to them to challenge 

social norms.274 Despite widespread awareness regarding the PCMA 

and the illegality of child marriage; government functionaries, the 

police, CMPOs and other officials often believe that traditions and 

norms are stronger than the law.275 CMPOs or activists may also be 

deterred from reporting cases due to high profile accounts of violent 

retaliation from communities against those who seek to prevent 

a child marriage.276 CMPOs need training to equip them with the 

knowledge and sensitivity needed to deal with child marriage cases 

and protection from the government to ensure their safety.277 

Even in instances where child marriages have been halted, a recent 

study has found that girls whose marriages were prevented often 

face stigma, ostracization, or violence from their families due to their 

anger at their actions of reporting the impending marriage, stress 

around the loss of money from the canceled wedding, or concerns 

about family honor if the girl remains unmarried.278 The study 

called for financial, social, and emotional support for girls in such 

situations, including support to continue education.279

SECTION III: KEY CHALLENGES IN THE IMPLEMENTATION OF EXISTING LAW
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Girls and their families may also face opposition from Khap Panchayats, 

conservative extra-judicial bodies present in villages that aim to 

enforce caste structures and set unofficial laws concerning marriage 

and daily life. Such bodies play a significant role in the promotion of 

child marriage in several states, despite Supreme Court directives 

that recognize them as illegal and call for their eradication.280 Khap 

Panchayats are known to order forced marriages, including where 

adolescents are found to be sexually active, as the honor of the 

community and the family is perceived to be tarnished when girls 

exercise their sexual autonomy.281 In other cases, forced marriages may 

be ordered by Khap Panchayats as an allegedly protective measure; 

for instance, a Khap Panchayat from Haryana has recommended that 

children be married early to protect daughters from sexual assault.282

Prosecution of cases. Even when child marriages are reported, only a 

few cases are fully prosecuted. The Supreme Court has recognized that 

prosecution for promotion or solemnization of child marriages under the 

PCMA is “abysmally low”283 given the incidence of child marriage. Even 

though 47 percent of girls were married as children between 2005-

2013, very few cases were registered under the PCMA.284 Moreover, the 

PCMA has one of the highest percentages of cases pending disposal.285 

Additionally, a little more than one fourth of the trials were completed 

and only 40 people were convicted.286

Lack of available legal remedies. International human rights law and 

Indian constitutional law provide the right to remedy for children entered 

into child marriage and for the ensuing reproductive and sexual rights 

violations that often occur from the practice.287 However, married girls 

often are unable to get remedies due to lack of bodily, financial, and 

social autonomy as well as a lack of institutional support in providing 

facilities for rehabilitation of married girls. Married girls often lack the 

agency needed to seek legal remedies to get their marriages declared 

void.288 These harms are compounded by the unavailability of legal aid. 

While India has a Legal Services Act, 1987, which promises free legal 

services to women and children,289 legal aid lawyers are hard to access, 

especially for young girls. 

Despite the theoretical guarantee of maintenance in the PCMA for girls 

who nullify a child marriage,290 women and girls face many practical 

barriers in actually obtaining these payments. In addition to the general 

barriers women face in accessing the legal system due to their relative 

lack of autonomy and education,291 barriers also arise from the lack of 

clear guidance within the PCMA on how to calculate maintenance.292 

Instead, the PCMA merely states that maintenance should be per the 

needs and lifestyle of the child, and the means of income of the paying 

party.293  Moreover, maintenance is available only in cases of voidable 

marriages, and not in the case of void ab initio marriages.294 Thus, if the 

court voids the marriage stating that it is a marriage of force, enticement 
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or trafficking, the girl does not have a right to maintenance. Although 

the Law Commission of India has recommended amending the law 

to enable the provision of maintenance to girls in void and voidable 

marriages, this has yet to be implemented.295 

The PCMA states that the court may make a decision regarding a 

girl’s residence until her remarriage but the law does not provide 

any guidance to assist on making that determination.296 As a result, 

courts have been inconsistent in adjudicating on girl’s guardianship, 

where some courts have handed the custody of the girl to her 

parents,297 while other courts have handed her custody over to her 

in-laws,298 while some courts still have institutionalized girls in a state 

shelter home.299 

This is further complicated by the dismal conditions of shelter 

homes, particularly in poverty stricken states, where children often 

lack basic amenities and face exploitation, torture, and sexual 

violence.300  As a result, girls are frequently unwilling to live in shelter 

homes and often run away from these homes.301 Many girls are also 

unwilling to stay in their parental homes as well, as they fear for their 

safety due to threats of harm.302 The unavailability of viable alternate 

options prevents girls from leaving the marriage.  
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CASE STUDY:  
KARNATAKA EXPERIENCE 
IN IMPLEMENTATION OF 
THE PCMA
Under the Prohibition of Child Marriage Act (PCMA), states have a significant 

responsibility to develop rules and appoint and train Child Marriage Protection 

Officers (CMPO) to implement the law. There is also room for states to go further 

in their efforts to strengthen the legal framework around child marriage, as 

illustrated by recent law reform efforts in Karnataka.

An Overview of Child Marriage in Karnataka

Karnataka is one of the states with the highest prevalence of child marriages. 

The North Karnataka region, which is comprised of 13 districts, has a 

particularly high prevalence of child marriage. Some of the statistics are as 

follows: 

•	 Two out of five girls are married before attaining 18 years of age.303 

•	 In seven districts of the North Karnataka region, the percentage of girls 
are married before 18 years of age is more than 50 percent; in the 
remaining districts, it is more than 30 percent.304

•	 17 percent of women aged 15-19 years were either pregnant or had 
become mothers.305

 The experience of civil society organizations shows that prevalence of child 

marriage is equally present in northern and southern Karnataka.306 Across 

Karnataka, child brides are seen as an extra hand for farming or other economic 

activities. Poverty is not the only factor for child marriage as there are multiple 

linkages with societal norms, including amongst certain tribal groups or castes.307 

The Justice Shivraj Patil Report: Implementation  
and Law Reform

In 2017, the government of India approved amendments proposed by the 

Government of Karnataka to strengthen the PCMA in Karnataka, including the 

recognition all child marriages as void ab initio. This reform was initiated by 

a 2010 decision of the High Court of Karnataka in a public interest litigation 

concerning child marriages, which was attended by the then-chief minister 

of Karnataka and aimed to seek directions for effective implementation of 
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the PCMA.308 The High Court directed the state to set up a Core 

Committee with a view to prepare an action plan to prevent child 

marriages.309 In 2010, this Core Committee was created and retired 

Supreme Court Justice, Shivraj Patil was appointed as its head 

(herein known as the Justice Patil Committee). Its objective was 

to analyze the constitutional, legal, and situational status of child 

marriage and to make recommendations on the prevention of child 

marriage based upon their findings.

Forced marriage of the girl child, one realizes, is one of the 

manifestations of cruelty, possibly without any equivalent 

comparison. It seems that the practice is common place in 

take part of the world. It may have remained unchecked for 

a variety of reasons including, poverty, lack of education, 

culture and ignorance. We are of the view that allowing 

the civil to continue without redressing it would make us a 

party to the disgraceful activity. 310

Following extensive consultations and public hearings, along with a 

review of existing constitutional and legal provisions, the Justice Patil 

Committee provided a detailed set of recommendations, involving 

strategies for a) developing awareness on the consequences of 

child marriage to prevent its occurrence; b) reforming the legislative 

and legal framework, including amendments to the existing PCMA 

and state rules; and c) effective implementation of the PCMA by 

addressing existing constraints and hurdles. The Justice Patil 

Committee also recommended several important reforms in the legal 

framework relating to child marriage and argued for more intensive 

and structured trainings of enforcement officials at all levels.

The Committee also recommended the creation of a strong 

institutional mechanism that would collect and monitor data as 

well as help to coordinate efforts between various government 

agencies. The Committee proposed several key legal reform 

measures, including amendments to the Karnataka State Rules 

of 2008 to strengthen implementation of the law. But the critical 

recommendation that had overarching implications for effective 

implementation of the Act beyond Karnataka was amending the 

PCMA itself so to make child marriage void ab initio instead of 

voidable. The Government of Karnataka accepted the Justice Patil 

Committee recommendations and since then has taken some 

important steps towards its implementation.

State Rules: The Prohibition of Child Marriage (Karnataka) 

SECTION IV: CASE STUDY
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State Rules, 2014 were formulated to replace the 2008 Rules and 

implemented several of the Justice Patil Committee’s recommendations, 

such as:

•	 Establishment of a procedure for referral/production of children 
in need of care and protection (as defined under the Juvenile 
Justice Act (JJA)) before the child welfare committee and 
follow-up by the latter;

•	 Guarantees of confidentiality of the child, and protection to any 
person/organization reporting a child marriage;

•	 Detailed provisions relating to specific roles of Child Marriage 
Prohibition Officers (CMPO), and various departments in 
providing assistance to CMPOs or taking proactive measures 
within their respective domains.311 

•	 Detailed mandatory procedures of mass marriages to ensure 
that all mass marriages are registered and the age of the 
participants are verified. Additionally, the Revenue Inspector 
must be present so to guarantee that no child marriages occur 
during a mass marriage.

•	 Detailed norms for proof of age at time of marriage,312 with pro 
formas for age certificate etc.313

Monitoring and Accountability: The recommendations pushed for a 

Monitoring Cell at the state level, and at the district and sub-district 

levels. The Committee also recommended the appointment of an 

independent rapporteur to facilitate and coordinate implementation 

of the Action Plan recommended by the Committee. Although the 

Karnataka government set up the Child Marriage Monitoring Cell 

in 2012 within the Department of Women and Child Development 

(DWCD),314  the Monitoring Cell has reported that there continues 

to be inconsistent reporting from the districts.315  Interaction with 

the Monitoring Cell and the Karnataka State Commission on the 

Protection of Child Rights also points to the fact that, despite the 

emphasis on convergent action– particularly on education and birth/

marriage registration issues– child marriage continues to be seen as the 

responsibility of the DWCD.  

Amendments to PCMA for Karnataka: In 2016, the Prohibition of Child 

Marriage (Karnataka Amendment) Bill, 2016316 was passed by the 

state legislature, accepting the recommendations of the Justice Patil 

Committee and proposing amendments to Sections 3, 9, 10, 11, and 

13(10) of the PCMA to:

•	 Declare every child marriage solemnized after the enactment of 
the amendment void ab initio;317 and

•	 Prescribe a minimum punishment of rigorous imprisonment of 
one year that may extend up to two years for offenses under 
the Act, including contracting, solemnizing/abetting, promoting 
or permitting solemnization child marriage, and disobeying an 
injunction of the court.
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It also incorporates a new provision that empowers police officers 

to take suo moto cognizance of an offence under the Act.318 The 

bill was pending with the Government of India for more than a year 

before it was received presidential approval and was passed into law 

in April 2017.319 

DATA FROM RIGHT TO INFORMATION PETITIONS ON  
CHILD MARRIAGE IN KARNATAKA 

In 2017, the Centre for Law and Policy Research (CLPR) 

submitted several petitions seeking information on 

the status of the implementation of the Committee’s 

recommendations under the Right to Information 

Act, which allows for citizens to request information 

from government actors. Government responses 

reveal significant gaps in the implementation of these 

recommendations: 

•	 Total number of child marriage cases (excluding 

those within mass marriages) reported to the Child 

Marriage Monitoring Unit of the DWCD in 2016-17 

was 702.  

•	 Out of the 702 cases reported to DWCD, complaints 

were only registered with the police in 17 cases. 

This was a key reason behind the Justice Patil 

Committee’s recommendation to give suo moto 

powers to the police in order to register complaints 

of child marriage, which has been legislated as 

part of the recent Prohibition of Child Marriage 

(Karnataka Amendment) Act, 2016.  

•	 While 39 girls were registered for mass marriages 

from January-December 2016, the actual number of 

girls whose marriage was prevented was 104.  Thus, 

despite detailed registration procedure for mass 

marriages under the Karnataka Prohibition of Child 

Marriage Rules, minors are still being registered in 

mass marriages.

Source: Data received from Directorate of Women 

& Child Development, Karnataka in response to RTI 

applications filed by CLPR  

SECTION IV: CASE STUDY
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By recognizing child marriage to be void ab initio, the new Karnataka 

Amendment Act marks a significant departure from the current legal 

position on the issue in India. The Justice Patil Committee had strongly 

recommended this as a means to enforce zero tolerance for child 

marriage. Making child marriage void also addresses the fact that in 

its current form, the PCMA implicitly recognizes child marriage as a 

traditional, cultural, and religious practice and places the onus on girls 

to invalidate marriages, therefore leading to impunity for violations. 

As the amendment is introduced and implemented, it will be critical 

for the government of Karnataka to ensure that girls whose marriages 

are solemnized after the amendment has gone into effect are still 

guaranteed financial security, custody of their children, residence 

and maintenance, protection orders as needed, and other support 

services. The PCMA needs to be clarified to establish residence and 

maintenance as rights in the case of void marriages. Further, remedies 

provided under related laws, including the Protection of Women from 

Domestic Violence Act (PWDVA) and the Juvenile Justice Act (JJA), 

should be clarified to be applicable in such cases. Given that control 

over adolescent sexuality underlies child marriage, it is also critical 

that guidance be provided to ensure that adolescent girls do not face 

harassment for sexual activity prior to marriage and are still able to avail 

of reproductive health services. 

The addition of a mandatory minimum punishment clause for offenses 

under the new Amendment Act will help to reduce the scope of judicial 

discretion in sentencing, and, according to the findings of the Justice 

Patil Committee, will also serve as a deterrent. The impact on girls or 

others’ willingness to report child marriage violations as a result of this 

provision remains to be seen. The amendment also provides suo moto 

powers to the police to take cognizance of an offence under the Act.  

This would enable the police to take cognizance in cases where no 

complaint or First Information Report of the offence (which is necessary 

to initiate criminal proceedings) has been filed. This is particularly 

significant for cases of child marriage since they are often arranged by 

the family and have community sanction. 
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CONCLUSION: KEY 
RECOMMENDATIONS 
FOR THE WAY 
FORWARD
The government has a due diligence obligation to prevent, protect, 

prosecute, punish, and provide redress for acts that excuse or 

perpetrate child marriage, through both legislative and institutional 

mechanisms.320 The failure of the government to adequately 

establish accountability mechanisms and procedures for seeking 

legal redress for child marriage and to remove barriers to their 

accessibility violates its obligation to guarantee legal remedies for 

violations of human rights.321 The Supreme Court called upon the 

Government to realize and appreciate its duty to “take proactive 

steps to prevent child marriages so that young girls in [India] can 

aspire to a better and healthier life.”322 There are several structural 

and social barriers in the legal and institutional mechanisms of the 

government which impact the effective implementation of the legal 

framework on child marriage. These are present in the national 

Prohibition of Child Marriage Act (PCMA), religious based laws 

on marriage, guardianship laws, and other civil and criminal laws 

on girls’ and women’s rights.323 The implementation of the laws is 

impeded by poor infrastructural support, and further weakened 

by the unavailability of adequate and equitable legal remedies 

due to lack of effective institutional policies. Underlying the poor 

infrastructure on rehabilitation of married girls are entrenched social 

norms, which deny girls’ the agency to exit child marriages. 

National and state executive bodies, including 
governmental ministries and law commissions:

•	 Strengthen implementation of the PCMA and accountability 
mechanisms under the law.

»» Frame rules to implement and strengthen the PCMA, 
similar to the steps taken by the Karnataka 2014 
Rules which aim to reduce the problem of mass child 
marriages by introducing provisions on mandatory 
registration of mass marriages and pro formas for 
age verification/certification during such ceremonies; 
provide for suo moto powers to police to register a 
complaint under the PCMA, as incorporated under the 

SECTION V: CONCLUSION
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Prohibition of Child Marriage (Karnataka Amendment) 
Act, 2016.

»» Monitor women’s and girls’ access to justice for child 
marriage.  States should develop and implement a 
mechanism for empirical data collection on cases filed 
for annulment, injunctions and enforcement of the PCMA 
in the courts. 

»» Along with key stakeholders, coordinate and lead national 
initiatives involving a cross-section of governmental 
ministries and agencies to strengthen, implement, and 
enforce prohibitions on child marriage and protections for 
married girls.  

•	 Appointment, training, and oversight of Child Marriage Prohibi-
tion Officers (CMPOs): 

»» Ensure that CMPOs are appointed in all states including 
at local levels.

»» Create coordination mechanisms for functionaries 
established under the PCMA, the Protection of Women 
from Domestic Violence Act (PWDVA), and the Juvenile 
Justice Act (JJA) and ensure proper training. Establish 
an oversight mechanism to track responsiveness of local 
functionaries to complaints concerning child marriage.

»» Include penalties for non-compliance or failure to dis-
charge statutory duties by implementing agencies under 
the Act, including CMPOs, and police. This may be in the 
form of administrative penalties as was recommended by 
the Justice Patil Committee in Karnataka.

»» Establish a dedicated Child Marriage Monitoring Cell at 
the state level and monitoring committees at district and 
sub-district levels to coordinate efforts in implementing 
the PCMA.  

•	 Address systemic barriers to women’s and girls’ access to 
justice in cases of child marriage. 

»» Develop a comprehensive curriculum for engaging the 
judiciary, CMPOs, police, and public prosecutors con-
cerning child marriage and girls’ rights under the PCMA 
and allied laws. Integrate periodic follow up sessions for 
all functionaries on legal developments.

»» Increase women’s and girls’ access to information 
regarding legal remedies, including awareness raising 
campaigns for women and girls on their rights. 

»» Strengthen the capacity of legal actors to provide legal 
services to women and girls affected by child marriage, 
including public legal aid services (i.e. the Legal Services 
Authorities and para-legal functionaries). Build linkages 
with private legal service providers, including private 
lawyers and NGOs/non-profits providing legal services.  

»» Provide girls seeking to prevent or leave child marriages 
with access to protection measures and other referral 



54

mechanisms, including protection measures, resi-
dence, medical support, and psychosocial counseling.

•	 Immediately implement the Supreme Court’s order that 
recognizes rape within marriage as a crime until the age of 
18 and that married girls are in need of care and protection. 
This should include the development of programs to train 
functionaries under the PCMA, the Protection of Children 
from Sexual Offenses Act (POCSO), the Juvenile Justice Act 
(JJA), and the Protection of Women from Domestic Violence 
Act (PWDVA) as well as the development and execution 
of programs to raise girls’ awareness of how to seek legal 
protection and remedies should rape occur.

•	 Eliminate the age-qualifying provisions in existing Govern-
ment schemes on maternal health and other schemes that 
discriminatorily prevent adolescent girls from accessing 
maternal and reproductive health benefits. 

National and state legislative bodies:
•	 Amend existing laws to remove legal obstacles faced by 

girls who seek enforcement of the PCMA and legal remedies 
under the law.

»» Take steps to make child marriages void ab initio, 
including measures necessary to ensure that girls in 
legally void marriages have access to special mea-
sures of protection. Ensure adequate awareness of 
this legal change before it is implemented and ensure 
the protection of girls who are married under local 
custom and may be left vulnerable due to the lack of 
legal status accorded to their marriage. 

»» Ensure that legal requirements are considered in the 
performance of marriage ceremonies, including the 
establishment of mandatory marriage registration in 
line with the National Commission for Women’s (NCW) 
proposed Draft Compulsory Registration of Marriages 
Bill. 

»» Recognize the rights of girls in marriages that are void 
ab initio to maintenance and residence, as exists for 
marriages that are voidable under the PCMA. 

•	 Harmonize the PCMA with laws on violence against women 
and children.

»» Expand the scope of remedies available to women and 
girls affected by child marriage to include the broader 
support services included in the PWDVA and the JJA.

»» Extend the one year statute of limitations for report-
ing rape within marriage under the age of 18 and 
criminalize marital rape regardless of age.

»» Decriminalize consensual sex between adolescents.

SECTION V: CONCLUSION
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»» Strengthen implementation of laws on violence against 
women and children, recognizing that child marriages 
often occur due to fears of increased risk of sexual 
violence when girls remain unmarried.

»» Review and amend the definition of trafficking in relevant 
provisions of Indian Penal Code and anti-trafficking legis-
lation to explicitly include child marriage for the purpose 
of trafficking and trafficking for the purpose of child 
marriage.

•	 Ensure greater respect for adolescent girls’ autonomy and 
practical alternatives to child marriage, address gaps, weak-
nesses, and poor implementation of laws on education, labor, 
dowry, and reproductive health. 

»» Provide free education for girls until age 18, extending 
the current provision of free education as guaranteed 
until age 14 under the Right of Children to Free and 
Compulsory Education Act, 2009. 

»» Strengthen implementation of the Dowry Protection Act 
(DPA).

»» Recognize child marriage as a form of servile marriage 
and amend the Child Labor (Prohibition and Regulation) 
Act, 1986 to recognize that domestic servitude below the 
age of 18 within marriage may constitute child labor. 

•	 Reform the law to ensure that married girls are not deterred 
from seeking abortions, including by:

»» Removing the parental and guardian consent require-
ments under the Medical Termination of Pregnancy Act; 
and 

»» Reforming the mandatory reporting requirements for 
sexual violence under the POCSO to uphold the right to 
confidentiality.

National, state, and local judiciary:
•	 Hold government officials accountable for not taking action as 

per the law to prevent child marriage.

•	 Recognize child marriage as a fundamental rights violation, 
take suo moto action to address poor implementation of legal 
prohibitions and to harmonize legal gaps and inconsistencies 
between child marriage and other related laws. 

•	 Establish a mechanism to systematically track progress in terms 
of implementing the judicial rulings in cases of or related to 
child marriage.

National human rights institutions:
•	 Collect, monitor, and investigate reports of child marriage and 

liaise with law enforcement agents, including CMPOs, to ensure 
the provision of effective legal remedies. 
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•	 Conduct a national inquiry to identify barriers faced by 
women and girls in seeking access to justice in the context 
of child marriage, including legal remedies following a child 
marriage. 

•	 Develop recommendations to create awareness and promote 
legal accountability for child marriage.

•	 Initiate a national conversation on child marriage as a human 
rights concern with key actors from government and the private 
sector about the concerted efforts needed to end the practice. 

State government of Karnataka:
•	 Ensure that the PCMA (Karnataka Amendment) Act, 2016 is 

implemented, and increase awareness amongst law enforce-
ment agencies, the judiciary, legal and community service 
providers, and girls and families that child marriages are void 
ab initio and do not require a court decree of annulment.

•	 Review existing legal protection mechanisms on a periodic 
basis, and ensure that girls and women whose child mar-
riage is void ab initio have remedies such as maintenance, 
residence, and social support services available to them. 

•	 Ensure compliance of the Karnataka Rules to the PCMA, 
particularly the provisions relating to mandatory registration 
of mass marriages, which includes collecting and maintaining 
regular, accurate data, and prosecuting instances of child 
marriages within such mass marriage.  

SECTION V: CONCLUSION
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ANNEX I
State schemes

In addition to National Schemes, many key States have developed 

schemes/programs addressing the issue of child marriage:  

1.	 Rajasthan – After Bihar, Rajasthan has the second highest 

prevalence of child marriage in India.324 The state has adopted 

various schemes/programs pursuant to its stated commitment to 

reduce the incidence of child marriage. Samuhik Vivah Yojana is a 

conditional cash transfer scheme that seeks to address the issue 

of high wedding costs by providing cash incentives to conduct 

community marriages after attaining the minimum age of marriage. 

However, the effectiveness of these such strategies remains to be 

seen, considering that they are rarely supported by efficient funds 

disbursal and adequate implementation.325  Rajshree Yojana, the 

conditional cash transfer scheme which seeks to link financial 

assistance to girls who reach critical educational milestones, 

was recently launched in Rajasthan, demonstrating the state’s 

commitment to girls’ education. Rajasthan has launched further 

positive initiatives including the recognition and provision of cash 

awards to Panchayati Raj Institutions (PRIs) as well as to girls 

who take steps to prevent child marriage. In 2017, Rajasthan 

Government announced a draft State Strategy and Action Plan 

for Prevention of Child Marriages which is a significant step in 

abolishing the practice of child marriage in the state.  

2.	 Karnataka – Karnataka has drafted a State Child Policy 2015. A 

conditional cash transfer (CCT) scheme operational since 2006-07 

is the Bhagyalakshmi scheme, which is for BPL families for up 

to two girl children in the form of an insurance component with a 

maturity grant in the name of the girl child after completion of 18 

years of age, if she remains unmarried. Importantly, the girl child 

can use the maturity bond to take a loan for higher education, after 

she completes 15 years. However, recent budget figures show that 

there has been a 30 percent decline in the allocations for 2016-

2017 compared to 2015-2016.326 

3.	 Haryana - Apni Beti Apna Dhan, launched by the Haryana 

Government in 1994, was India’s first cash incentive program 

aimed at girls to delay the age of marriage and increase community 

awareness around the issue of child marriage. Although the 

scheme showed some impact on reversing school dropout rates 

and delaying the age of marriage, evaluation studies327 of the 
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Scheme once again underscored the limitation of financial 

incentive strategies at bringing long-term change and 

dismantling underlying attitudes that make child marriage 

possible. The Ladli Scheme is another CCT scheme being 

implemented in the state.

4.	 Bihar – Bihar reports the highest number of underage marriages 

in India.328 The Mukhya Mantri Balika Cycle Yojana, which 

distributed bicycles to girls to encourage secondary school 

enrollment and retention, triggered similar programs in other 

states. An evaluation study329 of the scheme noted its success 

as being much more cost effective at increasing girls’ enrollment 

than comparable conditional cash transfer programs. There are 

also incentive schemes such as the Mukhya Mantri Kanya Vivah 

Yojana in Bihar that are based on the bond issuance model.  

5.	 Andhra Pradesh – Andhra Pradesh is another state where 

more than 50 percent of marriages are child marriages.330 The 

AP - Girl Child Protection Scheme (GCPS), the Dhanalakshmi 

Scheme, and Bangaru Thalli Scheme are the cash incentive 

schemes which require girls to be unmarried and to complete 

schooling up to specific points in order to be eligible for the 

scheme. The GCPS lists family planning measures undergone 

by either parent as a specific eligibility condition and the cash 

incentive is received only after completing 20 years of age. 

However, low levels of awareness of these programs have 

marred their effectiveness.331
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ANNEX II
National Commissions

National Commission for the Protection of Child Rights (NCPCR) 

The NCPCR was created under the Commissions for Protection of 

Child Rights Act of 2005.332  Its functions include: examining the 

safeguards provided by existing laws and making recommendations 

for their implementation; inquiring into violations of child rights; 

examining treaties and other international instruments and making 

recommendations for their implementation; promoting research and 

awareness; and inquiring into complaints or taking suo moto notice of 

matters related to child rights.333 

In a press release issued in August 2014, the NCPCR reported that 

it had registered 222 complaints under the PCMA during 2013, 169 

in 2012, and 113 in 2011.334  In 2012, 40 people were convicted for 

violating the PCMA, and, in 2011, 76 people were convicted under 

the PCMA.335  In April 2016, in connection with the upcoming Akshya 

Tritiya/ Aakha Teej (a holy day for Hindus and Jains on which an 

increased incidence of child marriages has been observed), the NCPCR 

chairperson wrote to the state governments, state directors, general 

of the police, and the chairpersons of all state commissions for the 

protection of child rights asking them to send Action Taken Reports on 

their efforts to prevent child marriages.336 In August 2016, the NCPCR 

launched a new online complaint system, which allow for children who 

have experienced abuse to report the incident.  Although coverage of 

the online complaint system makes no mention of child marriage and 

the presentation on the NCPCR’s website is directed toward sexual 

abuse and harassment, the complaint system presumably could be 

used by child marriage victims as well.337

National Commission for Women (NCW) 

The NCW was created under the mandate of the National Commission 

for Women Act of 1990.338  Its jurisdiction covers all matters related to 

safeguards provided for women under the Indian Constitution and other 

laws.  Its functions include:  making recommendations for the effective 

implementation of those safeguards and improving the conditions of 

women; reviewing the provisions of the Indian Constitution and other 

laws and recommending amendments; taking cases and looking into 

complaints; calling for special studies; undertaking promotional and 

educational research; and funding litigation for issues that affect a 

large group of women.339  Based on the material available, of the three 

relevant national commissions, the NCW appears to be the most active 

in child marriage issues. 
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The NCW has commissioned studies at the state level on topics 

related to women’s rights, including child marriage, and has been 

involved in numerous NGO projects, seminars and legal awareness 

programs that pertain to the issue of child marriage.340 

In 2014, as part of its annual report, the NCW submitted 

recommendations on the implementation of child marriage laws 

in India.  The recommendations were made after the commission 

engaged in national and regional consultations and held a 

meeting with government ministries and other stakeholders.  The 

recommendations were then forwarded to the Ministry of Women 

and Child Development.  The recommendations included: (1) 

declaring marriages in which a party is under eighteen void; (2) 

identifying and amending laws that recognize child marriages as 

valid; (3) incorporating the provisions of the Prohibition of Child 

Marriage Act in the Hindu Marriage Act 2005, Special Marriage 

Act 1954 and Christian Marriage Act 1872; (4) making marriage 

registration compulsory; and (5) appointing Child Marriage 

Prohibition Officers to enforce the existing laws.341

The NCW has made inquiries in response to reports of crimes 

against women including child marriage.  At the conclusion of one 

investigation, the NCW’s recommendations to the state government 

included: the development of a state government helpline coupled 

with the provision of a team of specialists who are equipped to handle 

issues related to child marriage; the appointment of a Child Marriage 

Prohibition Officer; awareness campaigns; and the opening of school 

and vocational training facilities in order to help young people become 

gainfully employed as an alternative to child marriage.342  

The commission has also intervened in court cases related to child 

marriage:343  

•	 The NCW provided assistance in the case of Bhanwari Devi, 
who was raped in 1992 in retaliation for her intervention in 
a child marriage.  NCW supported Ms. Devi in her appeal, 
request for security, and the appointment of a special 
prosecutor to argue her case.344

•	 In 2006, in connection with the matter of Smt Seema v. Ash-
wani Kumar, the Supreme Court requested the NCW’s views 
regarding the registration of marriage as well as its proposed 
legislation regarding compulsory registration of marriage.345  
In issuing its judgment, which made registration of all 
marriages mandatory, the court stated: “as rightly contended 
by the [NCW], in most cases non registration of marriages 
affects the women the most – and directed the states and 
central government to initiate steps including framing of the 
rules for registration of marriages.”346 The court also stated 
that registration “would be of critical importance to various 
women related issues such as:  
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(a) prevention of child marriages and to ensure minimum age of 
marriage;  (b) prevention of marriages without consent of the par-
ties; . . . (g) deterring parents/guardians from selling daughters/
young girls to any person . . . under the garb of marriage.”347

•	 In 2005, the NCW filed a petition with the Supreme Court to 
register its protest against a Delhi High Court decision (Ravi 
Kumar v. State and Anr. and Shikha Sharma v. State (Delhi 
High Court, 2005)),348 which declared two instances of child 
marriage involving underage girls as valid.  The NCW stated: 
“A girl of 15 is not capable of making a decision relating to 
marriage. The judgment will encourage child marriage rather 
than discourage it.” 349

•	 In 2011, the Madras High Court heard the case of T. Sivakumar 
v. the Inspector of Police, a habeas corpus petition filed by 
the father of a 17-year-old girl against a man that he alleged 
had kidnapped his daughter and married her. The girl filed an 
affidavit stating that she had left her parents’ home of her own 
accord and had not been kidnapped.  In making its ruling, the 
court cited to recommendations made by the NCW, including 
that: the government appoint Child Marriage Prohibition Officers 
immediately; the punishment provided under the PCMA be 
made more stringent; marriages performed in contravention of 
the PCMA should be made void; and the offences under the 
PCMA should be made cognizable.350 

National Human Rights Commission (NHRC)351

The NHRC was created under the mandate of the Protection of Human 

Rights Act of 1993.352  It is responsible for the protection and promotion 

of human rights in India.  In a list of major initiatives, it includes the 

generic description of the “rights of women and children,” but does 

not list child marriage specifically.353 However, the available information 

shows that the NHRC has been involved in child marriage issues, 

and that the commission was active in making recommendations that 

resulted in the Prohibition of Child Marriage Act of 2006.

In 2011, in its decision in the case of T. Sivakumar v. the Inspector 

of Police (discussed further above), the Madras High Court cited the 

NHRC’s review of and recommendation to repeal the Child Marriage 

Restraint Act, 1929.354

In 2013, the NHRC took suo moto notice of a media report that in 

the Maharajganj District of Uttar Pardesh, 70 percent of women were 

married before the age of eighteen.  In response to the report, the 

commission directed the state and district governments to report on the 

issue, conduct surveys of villages to determine whether the allegations 

were true, and inform the commission on the steps taken to prevent 

child marriage.355

In 2014, the NHRC chairperson, in a statement before the Committee 

on the Elimination of Discrimination Against Women, recommended 
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overhauling the Indian justice system in response to its failure to 

respond to wide-spread gender-based violence, including child 

marriage.356 

State Commissions

Like the NCPCR, the corresponding state commissions were formed 

pursuant to the Commissions for Protection of Child Rights Act of 

2005,357 and like the NHR, the corresponding state commissions were 

formed pursuant to the Protection of Human Rights Act of 1993.358  

The National Commission for Women Act of 1990 makes no 

provision for state commissions, which have been created pursuant 

to independent state action. 

The NCPCR, NCW and NHR have no specific legislative powers or 

oversight authority over the corresponding state commissions.  In 

practice, however, national commissions appear to work with the 

state commissions. 

For example:

•	 In early 2016, NCPCR organized regional consultations with 
state commissions and other stakeholders to make recom-
mendations regarding the 2016 education policy related to 
child marriage.359

•	 In April 2016, NCPCR asked all corresponding state commis-
sions to submit reports on Action Taken Reports detailing the 
state commissions’ efforts to prevent child marriage.360

•	 NCW states on its website that “State Commissions, the 
NGOs and other experts” are part of its complaint investiga-
tion process.361  

•	 NCW also sponsors research studies, workshops, and 
seminars by various stake holders, including state commis-
sions.362

•	 In at least 2011 and 2013, NCW organized inter-state meet-
ings bringing together various state commissions to discuss 
the issue of child marriage.363 

•	 In 2003-2004, NHRC requested, and received from, the 
Chhattisgarh State Human Rights Commission, a report on 
the status of child marriage in certain villages of the state.364

State commissions also engage with corresponding national 

counterparts for assistance.  For example, in 2016, the Jharkhand 

State Commission for Women reached out to NCW and other 

stakeholders for intervention in a reported incident of child 

marriage involving the son of a local politician.365  At least one state 

commission, the Maharashtra State Commission for Women, has 

included cooperating with its corresponding national and state 

commissions as part of its mandate.366 
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