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ACT:

Constitution of “India-Article 44-Uniform G vil Code-
Necessity of - Emphasi'sed

I ndi an Divorce, Act, 1869-Ss. 18, 19 and 22-Petition by
wi fe-All egation of inpotence of husband-Nullity of marriage
or judicial separation sought-Hi gh Court rejecting prayer
for nullity, but granting judicial separation on account of
cruelty-Validity of or der - Supr eme Cour't hol di ng
irretrievabl e break-down of narriage.

H ndu Marri age Act, 1955 ss. 10 and 13B-Specia
Marriage Act, 1954-Ss. 23 to 28-Parsi ‘Marriage and Divorce
Act, 1936-Ss. 31 to 34-Dissolution of Muslim Mrriage Act,
1939-S. 2-Grounds for dissolution of marriage not uniform
Necessity for uniform Civil Code-Stressed.

HEADNOTE

The petitioner bel onged to the ’'Khasi Tribe  of
Maghal aya and was born and brought wup as a Presbytarian
Christian. She is now a nenber of the Indian Foreign
Servi ce. The respondent-husband is a Sikh. They were married
under the Indian Christian Marriage Act 1872. The petitioner
filed a petition in 1980, for declaration of ~nullity of
marriage or judicial separation under ss. 18, 19 and 22 of
the Indian Divorce Act, 1869, on the ground of the inpotence
of her husband.

A Single Judge of the H gh Court rejected the prayer
for declaration of nullity of marriage, but granted a decree
for judicial separation on the ground of cruelty. Division
Bench affirmed the decision of the Single Judge on appeal

In the special |eave petition filed by wife,

N

HELD: (1) A conparison of the relevant provisions of
the Christian Marriage Act 1872, Hindu Marriage Act 1955,
Special Marriage Act 1954, Parsi Mrriage and Divorce Act
1936, Dissolution of Miuslim Marriage Act, 1939, show that
the law relating to judicial separation, divorce and nullity
of marriage is far, far fromuniform [717 B]

(2) Under the Hindu Marriage Act, a decree for the
judicial separation may be followed by a decree for the
di ssolution of nmarriage on the | apse of
705
one year or upwards from date of the passing of a decree for
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judicial separation, if meanwhile there has been no
resunption of cohabitation. There is no corresponding
provi sion under the Indian Divorce Act and a person
obtaining a decree for judicial separation wll have to
remain content with that decree and cannot seek to follow it
up with a decree of divorce, after the | apse of any period
of time. [711 B-C]

(3) In the instant case, the marriage appears to have
broken down irretrievably. If the findings of the H gh Court
stand, there is no way out for the couple. They wll
continue to be tied to each other since neither nutua
consent nor irretrievably break-down of marriage is a ground
for divorce, under the Indian Divorce Act. There is no point
or purpose to be served by the continuance of a narriage
which has so conpletely and signally broken down. The
parties are bound together by a marital tie which is better
untied. [717 B-(C

(4) Time has now come for the intervention of the
| egislature to provide for a uniform code of nmarriage and
di vorce as envi saged by Article 44 and to provide by |law for
a way out of —the unhappy  situations in which couples find
thenselves in. It is necessary to introduce irretrievably
break-down of nmarriage, and nmutual consent as grounds of
divorce in all cases.

[717 C D

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Special ~Leave Petition
(CGvil) No. 2047 of 1985.

Fromthe Judgnent and Oder dated 29.2.1984 of the
Del hi High Court in FFAO (OS.) No. 28 of 1982

Mohi nder Narian, S.S. Jauhar ~ and Ms. Zubeda Begum for
the Petitioner.

The Order of the Court was delivered by

CHI NNAPPA REDDY, J. It was just the other day that a
Constitution Bench of this Court had to enphasise the
urgency of infusing life into Art. 44 of the Constitution
whi ch provides that "The State shal | endeavour to secure for
the citizens a uniformcivil code through out the territory
of India.” The present case is yet another  which focuses
attention on the i medi ate and conpul sive need for a uniform
civil code. The totally wunsatisfactory state of  affairs
consequent on the lack of a uniformcivil code is exposed by
the facts of the present case. Before nentioning the facts
of the case, we mght as well refer to the observations of
Chandrachud, C. J., in the recent case decided by the
Constitution Bench (Mhd Ahned Khan v. Shah Bano Begum &
Os.)
706

"There is no evidence of any official activity for

framing a common civil code for the country ... ... A

common Civil Code wll help the case of national

integration by renoving disparate loyalties to laws

whi ch have conflicting ideologies. No community is

likely to bell the cat by naking gratuitous concessions

on this issue. It is the State which is charged with

the duty of securing a uniform civil <code for the

citizens of the country and, unquestionably, it has the

| egi sl ative conpetence to do so. A counsel in the case

whi sper ed, sonmewhat audi bl y, t hat | egi sl ative

conpetence is one thing, the political courage to use

that conpetence is quite another. W understand the

difficulties involved in bringing persons of different




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

faiths and persuasions on a common platform But, a
begi nning has to be made if the Constitution is to have
any meaning. Inevitably, the role of the reformer has
to be assuned by the courts because, it is beyond the
endurance of sensitive minds to allowinjustice to be
suffered when it is so pal pable. But pieceneal attenpts

of courts to bridge the gap between personal |aws
cannot take the place of a common civil code. Justice
toall is a far nmore satisfactory way of dispensing

justice fromcase to case."

The facts of the case are somewhat novel and peculiar
The wife, who is the petitioner before us clains to bel ong
to the ’'Khasi Tribe of Meghal aya, who was born and brought
up as a Presbytarian Christian at Shilong. She is now a
nmenber of the Indian Foreign Service. The husband is a Sikh.
They were married under the Indian Christen Marriage Act,
1872. The marriage was perforned on OCctober 14, 1975. The
present petition for declaration of nullity of marriage or
judicial separation” was filed in 1980 under sections 18, 19
and 20 of the Indian Divorce Act, 1869. The prayer for
declaration nonullity of marriage was rejected by a | earned
single judge of the Hgh Court, but a decree for judicia
separation was granted on the ground of cruelty. On appeal
a Division Bench of the H gh Court affirnmed the judgment of
the learned single judge. The wife has filed this petition
for special |eave to appeal against the judgment of the High
Court. She seeks a declaration of nullity of marriage. The
ground on which the' declaration was~ sought in the courts
bel ow and the ground . on which “itis now sought is the
i npotence of the husband in that though the husband is of
achi evi ng
707
erection and penetration, he ejaculates prematurely before
the wife has an orgasm leaving the wifetotally unsatisfied
and frustrated. At this stage, we are not concerned with the
question how far the wfe has been able to establish her
case. The real problem nowis that the narriage appears to
have broken down irretrievably. « Yet if the findings of the
H gh Court stand, there is no way out for the couple, they
will continue to be tied to each other since neither rmnutual
consent nor irretrievable break down of marriage i's a ground
for divorce, wunder the Indian D vorce Act. Section 10 the
I ndi an Divorce Act prescribes the grounds on which a husband
or wife may petition for dissolution of marriage. The ground
on which a husband nmmy obtain a decree for dissolution of
marriage is the adultery of the wife. The grounds on which a
wife may obtain a decree for dissolution of marriage are
change of religion fromChristianity to another religion and
marriage with another worman, incestuous adultery, bigany
with adultery, narriage with another woman wth adultery,
rape, sodony or bestiality, adultery coupled with cruelty,
adultery coupled wth desertion for nore than two years. It
must be noted that the Indian Divorce Act applies only to
cases where the petitioner or respondent professes the
Christian religion. Section 19 provides that a marri age may
be declared null and void on the ground-

"(1) that the respondent was inpotent at the time
of the institution of the suit;

(2) that the parties are within the prohibited
degrees of consanguinity (whether natural or legal) or
affinity;

(3) that either party was a lunatic or idiot at
the tinme of the narriage;

(4) that the forner husband or wife of either
party was living at the tine of the marriage and the
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marriage with such fornmer husband or wife was then in

fore."

Section 22 provides for judicial aspersion at the instance
of either husband or wife on the ground of adultery, cruelty
or desertions for two years or upwards.

The provisions of the Divorce Act may now be conpared
with the provisions of other enactnents and |aws which
provi de for
708
decrees of nullity of marriage, divorce and judicia
separation. Under the H ndu Marriage Act, sec. 10 provides
for judicial separation. It enables either party to a
marriage to seek judicial separation on any of the grounds
specified in sec. 13(1) and in the case of a wife also on
any of the grounds specified in sub-sec. 2 of sec. 13.
Section 11 provides for a declaration that a marriage is a
nullity if it contravene as any one of the conditions
specified in clauses (i), (iv) and (v) of sec. 5. Sec. 5 (i)
requires that ~neither party has a spouse living at the tine
of the —marriage. Sec. 5 (iv) requires that the parties are
not within_ the degrees of prohibited relationship, unless
the custom or usage governing each of them pernits of a
marri age between the two.~ Sec. 5(v) requires that the
parties are not sapi'ndas of each other, unless the custom or
usage governing each of thempernmts of a narriage between
the two. Section 12 further provides that a narriage is
voi dabl e and may be annulled if (a) a marriage has not been
consummat ed owi ng to the inpotence of the respondent; or (b)
a marriage is in contravention of the conditions specified
in sec. 5(ii) (marriage w thout valid consent); or (c) the
consent of the guardian, where required,” under sec. 5 was
obtained by force or fraud; or (d) the respondent was, at
the tinme of the marriage was pregnant by sone person other
than the petitioner. Section 13(1) enunerates the grounds
for the dissolution of a marriage on the petition of a
husband or wfe. It provides that a marriage may be
di ssol ved by a decree of divorce if the other party-

"(i) has, after the solemization of the marriage, had
vol untary sexual intercourse with any person other
than his or her spouse, or

(i-a)has, after the solemization of the narriage,
treated the petitioner with cruelty, or

(i-b)has deserted the petitioner for a continuous
period of not less than two years inmmediately
precedi ng the presentation of the petition, or

(ii) has ceased to be Hi ndu by conversion to another
religion, or

(iii)has been incurably of unsound mnd, | or has been
suffering continuously or intermttently /from
mental disorder of such a kind and to ~such an
extent that

709
the petitioner cannot reasonably be expected to
live with the respondent.
(EXPLANATION) onmitted for the present purpose)

(iv) has, been suffering froma virulent end incurable
form of |eprosy, or

(v) has been suffering from venereal disease in a
conmuni cabl e form or

(vi) has renounced the world by entering any religious
order, or

(vii)has not been heard of as being alive for a period
of seven years or nore by these persons who woul d
naturally have heard of it, had that party been
alive."
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(EXPLANATION omitted for the present purpose)
Section 13 (1-A) provides-
"(i) that there has been no resunption of cohabitation
as between the parties to the marriage for a
period of one year or upwards after passing of a
decree for judicial separation in a proceeding to
which they were parties, or
(ii) that there has been no restitution of conjuga
rights as between the parties to the marriage for
a period of one year or upwards after the passing
of the decree for restitution of conjugal rights
in a proceeding to which they were parties.”
Section 13 (2) provides-
"(2) A wife my also present a petition for the
di ssol uti on of her marriage by a decree of divorce
on the ground-
710
(i) in the case of any nmarriage sol emmi zed before the
comencenment of this Act, that the husband had
marri ed agai n before such comencenent or that any
other wife of the husband married before such
commencemnent _was alive at the time of the
sol emmi zation of ~the marriage of the petitioner
or
Provided that in either case the other wfe
is alive at the tine of presentation of the
petition, or
(ii) that the' husband has, since the solemization of
the marriage, been guilty of rape, sodony or
bestiality, or
(iii)that in a suit under section 18 of the Hindu
Adoptions and Mi ntenance Act, 1956, or in a
proceedi ng under section 125 of the ' Code of
Cri m nal Pr ocedur e, 1973 (or under t he
correspondi ng section 488 of the Code of Crimna
Procedure, 1898), a decree or order, as the case
may be, has been passed against the husband
awar di ng mai ntenance to the wife notw thstanding
that she was living apart and that since the
passi ng of such decree or - order, cohabitation
between the parties has not been resumed for one
year or upwards, or
(iv) that her marriage (whether consummated or not) was
sol emmi zed before she attained the age of fifteen
years and she has repudiated the nmarriage after
attai ning that age but before attaining the age of
ei ghteen years."
Section 13-A provides that on a petition for dissolution of
marriage by a decree of divorce, except in so far as the
petition is founded on the grounds nentioned in sec. 13 (i)
(ii) (vi) and (vii), the court may, if it considers it just
so to do, having regard to the circunstances of the case,
pass a decree for judicial separation. Section 13-B further
provides that a petition for dissolution of nmarriage by a
decree of divorce may be presented to the court by both the
parties to the marriage together on the ground that they
have been 1living separately for a period of one year or
nore, that they have not been able to live together and that
they have mutually agreed that the marriage
711
shoul d be dissolved. If the provisions of the H ndu Marriage
Act are conpared with the provisions of the Indian D vorce
Act, it wll be seen that apart from the total |l|ack of
uniformty of grounds on which decrees of nullity of
marriage, divorce or judicial separation may be obtained
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under the two Acts, the Hndu Marriage Act contains a
special provision for a joint application by the husband and
wife for the grant of a decree of divorce by nmutual consent
whereas the Indian Divorce Act contains no simlar
provi sion. Another very inportant difference between the two
Acts is that under the Hndu Marriage Act, a decree for
judicial separation may be followed by a decree for the
di ssolution of nmarriage on the |apse of one year or upwards
fromthe date of the passing of a decree for judicial if
meanwhil e there has been no resunption of cohabitation

There is no correspondi ng provision under the Indian Divorce
Act and a person obtaining a decree for judicial separation
will have to remain content with that decree and cannot seek
to followit up with a decree of divorce, after the | apse of
any period of time. W may also notice that irretrievable
break down of nmarriage is yet no ground for dissolution of
marriage under the Hndu Marriage Act also, though the
principle appears to have been recognised in sec. 13 (1-A)
and sec. 13(B).

We  nmay now have a | ook at the provisions of the Specia
Marri age Act, 1954 which applies only to marriages
sol emmi zed under that Act. Sec. 23 of the Act enables the
husband or the wife ‘to present a petition for judicia
separation-(a) on any off the grounds ' specified in sub-
section (1) and sub-section (1-A) of section 27 on which a
petition for divorce mght have been presented; or (b) on
the ground of failure to conmply with- a decree for
restitution of conjugal rights. Section 24 declares that a
marriage nmay be ‘declared nullity if (i) any of the
conditions specified in clauses (a), (b), (c) and (d) of
section 4 has not been fulfilled; or (ii) the respondent was
inmpotent at the tinme of the marriage and at the tinme of the
institution of the suit. W may notice here that sec. 4
clauses (a), (b), (c), (d) and (e) provide that | neither
party has been subject to recurrent attacks of insanity or
epil epsy, that the nale has conpleted 21 years of age and
the female 18 years of age and(that the parties are not
within the degrees of prohibited narriage. Section 25
declares that a marriage shall voidable and rmay be annull ed
by a decree of nullity if,-

"(i) the marriage has not been consummated owing to the
712

wi |l ful refusal of the respondent to consumate the
nmarriage; or

(ii) the respondent was at the tine ~of the narriage
pregnant by some person other than the petitioner
or

(iii)the consent of either party to the marriage was
obtained by coercion or fraud, as defined in the
I ndi an Contract Act, 1872."

(The provisos have been onitted as they are not
necessary for the purposes of this case)
Section 27 enables either the husband or the wife to seek a
decree of divorce on the ground that the respondent-

"(a) has, after the solemization of the marriage, had
vol untary sexual intercourse with any person other
than his or her spouse; or

(b) has since the solemization of the narriage
treated the petitioner with two years imredi ately
precedi ng the presentation of the petition; or

(c) is undergoing a sentence of inprisonnent for seven
years or nore for an offence as defined in the
I ndi an Penal Code;

(d) has since the solemization of the narriage
treated the petitioner with cruelty; or
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(e) has been incurably of wunsound mind, or has been
suffering continuously or intermttently from
mental disorder of such a kind and to such an
extent that the petitioner cannot reasonably be
expected to live with the respondent.

(Expl anation omitted as it is not necessary.)

(f) has been suffering from venereal disease in a
comuni cabl e form or

713

(g) has been suffering from I|eprosy, the disease not
havi ng been contracted fromthe petitioner; or

(h) has not been heard of as being alive for a period
of seven years or nore by those persons who woul d
naturally have  heard of the respondent if the
respondent has been alive."

(Expl anation omitted as it is not necessary)

Section 27 (1A) enables” a wife to present a petition for
divorce on the ground that her husband has since the
marri age been guilty of rape, sodony or bestiality, or that
an order ' for maintenance has been nmade agai nst the husband
and that —cohabitation has~ not been resuned for one year or
upwards after the making of the order. Sec. 27 (2) further
provides that a decree for divorce may be presented on the
ground that there has been no resunption of cohabitation as
between the parties to'the marriage for a period of one year
or upwards after the passing of a decree for judicia
separation. Sec. 28 provides for the passing of a decree of
di vorce on the presentation of a petition by both the
parties together on the groundthat they have been |iving
separately for a period of one year or nore, that they have
not been able to Ilive together and that they have actually
agreed that the marriage should be dissolved. It wll be
seen that the Special Marriage Act like the H ndu Marriage
Act contains provisions for a decree forjudicial separation
being followed up by a decree of divorce if there has been
no resunption of cohabitation for-a year or nore and al so
for a decree of divorce by nutual consent. Here again, it
will be seen that the principle of irretrievable break down
of marriage seens to be accepted on principle, but is not
specifically made a ground of divorce.

Under the Parsi Marriage and Divorce Act, 1936, section

30 provides that a marriage may be declared to be null- and
void if consummation of a marriage is fromnatural causes
i npossible. Sec. 31 provides for the dissolation of a
marriage if a husband or wife has continuously been absent
for a period of seven years and has not been heard of as
being alive wthin that tine. Sec.32 provides grounds for
di vorce:

"(a) that the narriage has not been consummted w thin
one year after its solemization owing to the
wil ful refusal of the defendant to consummate it;

714

(b) that the defendant at the tine of the marri age was
of unsound mnd and has been habitually so up to
the date of the suit; (Proviso has been omitted)

(c) that the defendant was at the tinme of nmarriage
pregnant by sone person other than the plaintiff;
(Proviso has been onitted)

(d) that the def endant has since the marri age
conmitted adultery or fornication or bigamy or
rape or an unnatural offence;

(Provi so has been omitted)

(e) that the def endant has since the marri age
voluntarily caused grievous hurt to the plaintiff
or has infected the plaintiff wth venerea
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di sease, or, where the defendant is the husband,
has conpelled the wife to subnit herself to
prostitution;

(The proviso has been onitted)

(f) that the defendant is wundergoing a sentence of
i mprisonnment for seven years or nore for an
of fence as defined in the Indian Penal Code;

(The provi so has been onitted)

(g) that the defendant the deserted the plaintiff for
at least three years;

(h) that a decree or order for judicial separation has
been passed agai nst the defendant, or an order has
been passed against the defendant by a Magistrate
awar di ng separate. maintenance to the plaintiff,
and the parties have not had narital intercourse
for three years or  nore since such decree or
order;

(i) that the defendant has failed to conply with a
decree for restitution of conjugal rights for a
year or nore; and

715

(j) that the defendant has ceased to be a Parsi."
(Provi so has been omtted)

Section 34 provides for ~ judicial separation on any of the
grounds on which divorce could be sought; or on the ground
that the defendant has been guilty of such cruelty to himor
her or to her «children or has used such personal viol ence,
or has behaved in such a way as to render it in the judgment
of the court inproper to conpel himor her to live with the
defendant. It wll be noticed here that under the Pars

Marriage and Di vorce - Act al so, nutual consent and
irretrievabl e break down of nmarriage are not grounds of
di vorce though a decree for judicial separation. may be
foll owed by a decree of divorce if the parties have not had
marital intercourse for three vyears or nore since such
decree or order.

Under the Mohamredan Law, ~a Musli m husband nmay divorce
his wife by the pronouncenent of  talag. A Muslimw fe nmay
after the passing of the dissolution of Mslim Mrriages
Act, 1939, obtain a decree for a dissolution of a marriage
on one of the follow ng grounds:

"(i) that the whereabouts of the husband have not been

known for a period of four years;

(ii) that the husband has neglected or has failed to
provide for her maintenance for-a period of two
years;

(iii)that t he husband has been sentenced to
i mprisonnent for a period of seven vyears or
upwar ds;

(iv) that the husband has failed to perform  without
reasonabl e cause, his nartial obligations for a
peri od of three years;

(v) that the husband was inpotent at the tine of the
marri age and continues to be so;

(vi) that the husband has been insane for a period of
two years or is suffering from leprosy or a
virul ent venereal disease;

(vii)that she, having been given in narriage by her
f at her

716
or other guardian before she attained the age of
fifteen years, repudiated the narriage before
attaining the age of eighteen years
(Proviso has been omitted as it is not necessary)
(viii)that the husband treats her with cruelty that is
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to say-

(a) habitually assaults her or nmkes her life
m serable by cruelty of conduct even if such
conduct does not ampunt to physical ill-
treatnent, or

(b) associates with wonen of evil repute or |eads
an infanous life, or

(c) attenpts to force her to lead an inmoral
life, or

(d) disposes of her property or prevents her
exercising her legal rights over it, or

(e) obstructs her in the observance of her
religi ous profession or practice, or

(f) if he has nore wives than one, does not treat
her equitably in accordance with t he
i njunctions-of the Qoran;

(ix) on any other ground ~which is recognised as valid

for the dissolution of nmarriages wunder Mislim

Law." (The proviso has been onitted as it is not

necessary in the present case).
W nmay add that under strict Hanafi Law, there was no
provision enabling a Miuslim wonen to obtain a decree
di ssolving her marriage on the failure of the husband to
maintain her or on his deserting her or maltreating her and
it was the absence of such a provision entailing
"inspeakabl e nmisery /in innunerable Mislimwonen’ that was
responsi ble for the dissolution of the Mislins Marriages
Act, 1939. (See Statements of Objects and Reasons of that
Act). If the legislature couldso alter the Hanafi Law, we
fail to understand the hall abal coo about the recent judgnent
of this court in the case of
717
Mohd. Ahnmed Khan v. Shah Bano Begum & Ors. interpreting the
provisions of sec. 125 of the Crimnal Procedure Code and
the Muslim Law. it is also necessary to add that Mhanmedan
Law provides for a decree for divorce known as Khula and
nubara’ at by agreenent of parties.

It is thus seen that the law relating to judicia
separation, divorce and nullity of marriage is far, far from
uniform Surely the tinme has now cone for a conplete reform
of the Ilaw of marriage and nake a uniform|aw applicable to
all people irrespective of religion or caste. It appears to
be necessary to introduce irretrievable break down of
marriage and nutual consent as grounds of divorce in-al
cases. The case before us is an illustration of a case where
the parties are bound together by a marital tie which is
better untied. There is no point or purpose to be served by
the continuance of a marriage which has so conpletely and
signally broken down. W suggest that the tine has come for
the intervention of the legislature in these mtters to
provide for a uniform code of nmarriage and divorce and to
provide by law for a way out of the unhappy situations in
which couples like the present have find thensel ves in. W
direct that a copy of this order may be forwarded to the
M nistry of Law and Justice for such action as they nay deem

fit to take. In the neanwhile, let notice go to the
respondents.
A P.J.
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