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situation which existed before Independence, when there were
various systems of succession and inheritance among Hindus.,
The position of women was one of dependence on their males.
Although they had some rights, there was little to which they
had full ownerships '

Take the joint family. This institution, with all its assets,

is commonly called a coparcenarys. There are 2 major. coparcenary
systems prevailing at that time : the Mitakshara and the Dyya= |
bhanga which dealt with property rights. In the former copar-
cenary, only males could be members, which.meant that only the
father and the male descendants four generations from the common
ancestors could hold joint family property. A female (wife or
daughter or sister) could never be a member of suéh a coparcenarye
Under the Dayabhanga system the daughter got an equal share with
the brothers and she was also a coparcenary to the propertys

Ostensibly, the Hindu Succession Act was legislated to rectify
this confused situation for women. The Act abolished the
different systems and established a common codes 'Byt such was
the resistance against giveng women equal owneréhip that the
Dayabhanga school, which gave daughters equal rights to property
and made women members of a coparcenary, was rejected. The

Act of 1956' thus codifies a power sﬁructure which excludes women
from exercising direct control over family assets.

Thus it is learnt that the same forces which have effectively
thwarted the successful implementation of laws dealing with the .
re=distribution of property and land reform have prevented women
from establishing direct ownership rights to bothes The reason

is simple and clear. If property is to remain within the family,
it must remain with the males., Women cannot have claims to
cither because the destiny of a woman is to be the daughter of

a man and then depart to another family to become another man's
wifes,

The Hindu Succession Act has, however, defined women's inheritance
rights and ensured that as widows, mothers, daughters and
widows of predeceased sons, they could inherit an equal shares
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as absolute owners, the property of the deceased Coparcenors

| g v says that ‘as 'Class I' he rs of man, women can inherit his
'properﬁy in equal shares and as absolute owners. Under Section
6 and 30, if a male member of a coparcenary dies, tO\ensure
that his heirs get a share’ of the property, his share in the
coparcenary is demarcated and divided among his heirs. Here
women can claim'their rights if they come in Class I Category;

' Whe result, however, is still a good deal for tho sons. Suppose
_E coparcenary consists of a father and two sonsi’ The share of .
Ta father to the common property is one-third. His sons, clats 1
{heirs, inherit their portion of his share. This comes in
-%ddition to their own share in the coparcenary. Naturally,

'gthere is unequal distribution between brother and sisters

The 1974 Report of the National Committee on the Status of
Women in India stated that females are affected by this system
‘adversely, in many ways. Firstly, a coparcenor can renounce
hlS rights to joint family property. Thercone, his share in
the property is divided by others. His female heirs, having no
'right to dispute such actions, are thus left in the cold. The
.same results can be achieved if a father also partitions his
:joint family property .among the coparcenary members during his
lifetime: ywithout reserving any share for himself, Next men
have converted self-acquired property to reduce inﬁpme taXe
This reduces the female heir's share.

o
Hence, the Committee recommended the abolition of right by Iohilankvnt
iand the conversion of the Mitakshara coparcenary to the Daya=
fbhanga one. For obvious reasons, this is one of the Committee's
¥ numerous suggestions which have found fellow followerss

OTHER SUCCESSIONS ACTS

The Indian Succession Act, 1925 which applies to all communities
except Hindus (including Jalns, Buddhists and Sikhs) further
undercuts succession rights of women from the minority
communltles. If a husband from the Christian community dies
w1thout making a will, a widow 1is allowed just one=third of

swie 4 san



$ 4 Ty

or Rs.5,000/— of his property. The rest is shared by his line~l/
male descendants. If he has a wicow and no lineal descendants,
but has kindred, only half his property goes to the widow. The
distant relatives can claim the :est‘ !

The Law Commission of India, in a working paper in‘which it has
documented sections of the Indian Succession Act which are in
need or reform, has suggested that a widow's share in her husband's
estate should be increased from Rsi5,000 to Rs.20,008. . At the
same time, it has observed that under the English Intestates Act,
1952, when the husbanu leaves RO children, the widow ‘inherits all
his propertye. ,
1

A law whlcﬁ denies a widow the right toY ther husbandis property,
is blind to the rballty of the numerous direct and indirect
ways in which a woman, even if she is not a wage earner, gontri-
butes to the growth of the fa mlly income. Whether it is
through providing unpaid labour in the form of housework or
sustaining the principal bread ewrner in more ways than she is
given credit for, women's silent input into family assets are
yet to be quantified. In the U. .S.Ae when couplcs sue for divorce
, in 30 of the states of the Unl)n, the economic value of
housework has figured in alimony settlements and these figures

range from $ 100 to § 300 a week. Little wonder then, that
W1dowhood is chnsicdered a curse in Indla.

1 emphasise this point because whilc some attention has focused

on married women through the dowry issue, very little interest or
emphasis is given to the sroblems faced by married women. One
widow wrote to me the following note s

It is good to say that dowry should be abolished .and
noble., I'm sure many people suffer because Shiant i

. But on the other hand' 99 per cent of women,.once they
are married, will not see a paisa of their inheritance.

Men almost always will their property £o Cheir /SONSe « .
Money is also usually placed by the husband into the
joint bank account of his sons. From -my own éxperiedce,
I am telling you that our money has been put into
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fixed deposits mostly between my husband and his
Sonsie T is‘impossible ilofie kel adel isiulelol Skive S
daughter is completely out. Where does that leave
us? With nothiny except a few saris and a few
pieces of ¢gold given at marriage.

Our husbands boss over us, our sons are waiting to
take control. e are abused, neglected and lonely,
but we have kept on somehow, We look after the
grandchildren and the kitchen. Our sons become the
v masters of' the house and in charge of our money,
gt Nobody worries about us, only about young brides.
I suppose we can go to Varanasi if we do not like it
at home.

To further complicate ‘matters, the Tfév;hcbru High Court has
held that the Indian Succession Act should not apply to the
Christians of Kerala. It also‘permltted the continuation of
numerous other laws governing Christians in Travancore. The
Travancore Succession Act governs Christians in Travancore
other than Protestants and Latin Catholics. The Cochin
Christian Succession Act governs Christians in the former
Cochin State but not the Anglo-Indians or Tamil Christian
communities. i
Particularly biased are Sections 16; 17 and 24 of Travancore
Act., The Act holds that a daughter's right to her family
property ends when she is yiven streedhan at her marriage;
This amount is fixcd as Rs.5,000 or one~fourth the value of
son's share. A widow has only a life ihterest in her husband's
property, This ends witn her death or her remarriage., Thls
Act has been challenged as unconstitutional and violative of
Articles 14 and 15(1) of the Constitution by a woman.from the
Syrian Christian community, Mrs. Mary Roy, in the Supreme
Gourt off India,

The Cochin Act is no better. While it states that the daughter -
can get one-~third tlie share of a son, she is denied this if
'streedhan' is given by the father at the time of her marriagee.
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Under Chapter II of the Indian Succession Act, as amendeﬁ in
1939, which applies tc Parsis, the son's share of his father's
nroperty is twice as that of a.duaghter. The widow gets as
much as her son. ithen a woman dies intestate, "leaving her
husband and children, then the property is divided equally
among the widower and the children. Thus, while thé son 1is
entitled to an cqual share of the mother's property alongwith
the daughter, the daughter is not entitled to the same rights
when she inherits the property of the father.

When the intestatc is a male who has left children,'the father
is entitled -to a share edual to half the share of the son., But
the mother is cntitled to a share equal to half the share of
the daughter. If an unmarricd son dies intestate, tle father,
if alive, claims the centire estate, The mother has no sush
claim. - If the father is also dead, and therec are brothers and
sisters, then the mother has to share property with them.

Pointing out these discriminations, %he Law Commission suggests
that we follow the principle of the English law, where even if

a brother and sister are alive, the father and mother hare the
property and sharc it equally. If only one of them survives, he
or she takes the whole.

MUSLIM JOMEN_ AND SUCCESSION

Muslims in India are cnabled, under the Muslim Personal Law'
'Shariat' (Application) Act, 1937 to avail of their personal
law rights of inheritance marriage and divorce. Today, Muslim.
women are beginning to question the fundamentally sexist bias
in the laws of inheritance. As a gencral rule, a woman is
given half the share of a male. i

In India, the majority of Muslims follow the Hanafi doctrine
of Sunni law. The court presume: that Muslims are governed by
Hanafi law unless it is established to the contrary. Under the
’Hanafi law there are three groups of heirs, related to the
deceased by blood : the sharcrs of Koranic heirs the agnates

or 'residuaries! and finally the uterine relations or distant
kindred. Each category is further subdivided and allotted its
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specific share in the property.

If a-Muslim dies leaving' a daughter and aMSOn,bthe estate is
diyided into three sections : the son gets two parts . and the
daughtér-gets one. If a man dies leaying a daughter as his only
relative, she is not allowed more than half of his estate. The
rest will go t¢ the distant kindred according to detailed
portions, The father of a dead man cannot inherit more than a
dead man's daughter. He gets one of the property plus one-third,
leaving the daughtef with just one-sixth.

Particularly precarious here is again, the position ofvaiwidow.
If a husband dies without a child, shb'gets one=fourth of the
property. If there are chiodren, then her share 1s reduced to
one-eighth., If a man dies leaving a mother and a father, the
mother gets one.third and the father e remalnlng two-thirds,

It is sald that along with this uneven dlstrlbutlon of assets
came a duty of the male to support the female, be sha his = !
widowed mother, divorced, w1dowed or single sister and off i couEsSE
his wife. But women have bccun to object to this, because it
continucs the culture of dependancy of the woman on the man. Bt
restricts the right of a woman to live as a free human beinge

TRIBAL WOMEN PROTEST

Such then, is the dependancé on a male, enforced by laws, for
women, Little woﬁder then that women see the institution of
marriage as the only form of social security for the future,
gratis, wof course, at the husband‘s goodwill, or later, that of
her .sons. - So there arc women who prefer to remain single because
they would otherwise lose their rights of ownership, in this’

particular case; their ownership rights to land. There -are
1lllt rate and poor tribal women in Singhbhum, Bihar,. who prefer
to remain single because they would otherwise lose their
usfructory rights over Jarental land once they did soe. Since
marriage results in ~desertion, dlvorce or physical v1olence, women
from the Ho tribe in Singhbhum prefer to remain single and live
off their land. it

Tribal lands in Bihar have been protecteﬂ undérfthe'chotanagpur
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Tenacy Act, passed by the British to prevent sale and consequent
alienation of tihese lands by tribals to non-tribals. Under this
Act, a tribal cannot sell, mortgage or dispose off his land to
anyone but a tribal or a mémber of the Scheduled Caste. However,
the law permits land inheritance only by male heirs arnd effectively
excludes females from such access to the land. '

Ho tribal unmarricd women living in their parpnts' homes have
unsufructary rights only till the. timc of their marriage., Such
women do not have the rlght to 'bequeath the land to anyone of their
choice. Inhecritance rlghts can only be claimed by male descendants
of the nal@lan” owner.,

Once marg;ed, a wife has'usufructuary rights to her husband's land
during -her lifetime, If her husband dies, she can claim mainten-
ance rights only from the male agnates (relatives) of her husband.
It is they who inherit the land. If she has no sons, then the

land goes to‘thd nearest malc agnate. If there are none of the
latter , then the land becomes village property. In other words,
the community can claim the 1a nu, not the W1fe, daughter or mother.

Three women have challeng d such customary tribal law in the
Supreme Court. One is a w1oow, Maki Bui, the sccond 1is her
married daughter, wife of an unskilled labourer working in an
asbestos mine and the third is a young woman- Madhu Kishwar, ¢ ditor
of a femlnlst magazine publlshcc from Delhi,

It is interesting to examihe*how deep and insidious is' the impact
Of such laws on a tribal woman's life., Maki Bu1 s husbhand was a
retired police constable with a monthly pension of Roie 135, “Makd.
Bui's only income was what she got from the sélé of pﬁoduce of
her land.,.But':ince her husband's death, she lived a lifc of
‘fear.  Allegedly her husband's younger brother and.sons haVe’boen
threatening to kill her if she does not give over her husband's
land to them before she dies., She wants to give it to her only
daughter who has two children, L

So Maki Bui does not plough her land because her husbhand!s
agnates. would forcibly take away her harvest, - One of them is the
village 'Mukhiya'. If she is murdered, she feels no one in the
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village would volunteer evidence because they fear the 'Mukhiya'.
She has put the matter before an all-male 'panchayat' and she says
that she expects no assistance from them.

The petitioners have pointed out that such law affect women in
numerous ways. Among the Hos; at least 80 per cent of all
agricultural operations, except ploughing, are performed by women.
This includes all other ritually forbidden agricultural operations.
Doing such work without owning the land on which they work means
that women labour has been devalued with the women themselves
being reduced to mere labourcrs. Such devaluation has made them
peripheral in the economic and political lifec of the tribe., Ho
women are excluded from the tribal 'panchayats'! and all other
political decision-~making institutions. Their powerlessnéss is
thus rooted in their absence of land rights, s

This, while attention must continue to be focused on laws speci-
fically related to atrocities ' on women like the dowry and:rape
laws and those dealing with divorce, maintenance and cruelty, it
is eyually imperative that laws like those dealing with ownership
and succession receive some attention. For when one strikes at
the different areas of oppression, it is important to examine how
such issues originate and then deal with the roots of the matter.

ACTION NEEDED

This cannot be done in. isolation but through concerted effort of
all women, They should not be 'satisfied with symbolic actions or
window dressing, but should demand that reforms suggested in theory
should be implemented in practice, For example, women must

agitate that the new Government of'Mr. Rajiv Ganchi which has
changed the description of the Department of Social Welfare Ministry
into Ministry of Women and Social Welfare, should give é new
emphasis to the iszue of women's rights. Legal and other changes
have been sugyested in 1974 by the Committee‘on-the Status of
Women. What is now needed is the establishment of the requisite
machinery which will implement some of their basic recommendations .
The Law Ministry must be urged to take the initiative and convene

a Working Group which will examine the various laws~civil ., ‘
personal and penal—and then put forward the necessary amendments
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to Parliament for inclusion in the statue books. The task isinot
as Jdifficult as it scems. Neglect need not continue any longer,

As far as the laws on property and ownership stand, the 1974
Committee has stated that the various personal laws dnfour
country are uniform in recognising the obligations of a husband
to maintain his dependent wife. To this it must be aaded that
the extent of a husband!s rcsponsibilities are not always clear
and defined. However, the report goes on to say that the right
of a wife to a pqit of the husband's'property on his death is not
absolute like, for instance, maintenance. The only exception is
Muslim law. For under the present system, the husband can, afi
“he chooses, deprive his wife completely of her due share with a
will duly netarised before his deaths Therefore, the Committee
recommended that since the Indian Succession Act and Hindu Law
do not restrict the power of testation, the right should be
adequately limited so that if does not deprive thé legal heirs;
particularly the wife and daughter, of their rights.

_ In the Lok Sabha debates in the early part of the 1950s when

the fear was voiced that the absence of the power of restriction
may deprive the femele heir of her rights, the fzar was frequently
brushed aside. The then Law Minister was quoted as saying : 'I
bolieve that a normal father will never do any such thing Zhotel e
at all he has to do-it for any reason, he will surcly make a
provision for his daughter when he is going to deprive her of hexr
share by will', But it was also pointed out that this was an
over-simplification of the issue. Mrs, Renuka Roy is quoted by
the Commission as pointing out in 1949 that'an analysis of the
inmates of rescue homes in the country will prove how many of

: these women are those who have been turned out of the joint
family'. The Committee added that during the interviews done

by its own members in many Indian cities, particularly in

Benares in 1972-73, it was clear that there were many women who
had been reduced to destitution and beggary because their
families had deprived them of all financial support. And let it
be added that this is not just a featurc of Hindu law. The
Indian Succession Act is not too different. ‘
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TRADITIBN OF PATRIARCHY

Any chamge in the law of succession will strike against the very
roots of .patriarchy. In its working paper on the laws of
succession, the Law Commission atfemptod a brief analysis of
Hindu jurisprudence to show how the idea of succession originally
developeds Its roots go back to primitive animism. Here, the
source&of.WOrship was the house spirit, This was almost always a
male,/generally an ancestor. Such vesting of succession in the
heir, himself originally like thc house spirit always a male, was
necessary,-according to his analysis, to continue.the family!s
rights and observances on which, according to primitive belief,
the'vory existence of the family depended, . Thus property and the
son were indissolubly combined.

It was a point of family honour that the spirit of the deceased

and through him the house spirit, was.to be propitiated by ritual
observances. As far as the law of testamentary succession goes,

it had its genesis in Roman law. Through, succession or. intestacy,
the inheritance deveolved on those members of the family ‘who,

at the time of the death of its hecad, were under his paternalv _
power and through his death, bccame indepeﬁgent, In the absence of
such heirs, relatives tied. to theiQGcégsed;by descent from a common
ancestor through the males, rcceiVéqvtho inheritance.

Consequently, challenging these laws in practice involves challen-
ging such fundamentals as the woman's role and status in the
family and in socicty. The existence .of a family unit is

. supposed to depend on the survival and progress of the male heirs,
It is he who is seen as perpctuating the family and its name.

The male hitherto had always been the £ocus of the family and of
the houschold, i

Today, an ever increasing number of families are headed by women
who are the sole, not supplcmentary, bread earners. In spite of
such a reality today we only have general data on womeén workers
and lack detailed statistical record of the status of women from
specific communities. For example, how many Hindw, Parsi, Muslim
and Christian women are earning members and what do they contri-
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bute to the family budget? How many are divorced, or single and
thus meeting their own necds? It is important that these ques-
tions be amsWered so that the communities concerned do not remain
indifferent to the nced for cemancipating their women. At least, it

will no longer be said that the demand for women's cconomic
:emancipation has no basis in our sucial realitys 3

fSuch a data basis on the role of women is essential *for the task of
3'1egal reform faces many impediments, Besides lack of information,
‘one of the biggest hurdles which thosec who talk of giving women -

equal rig-hts in property and inheritance will face is the image
of the women, as projected in traditions, formalised religions and
rituals of our country,

What those who seek change in these laws are actually saying is

* that becausc a woman is a man's equal, she should have the same

economic rights and opportunitics as a mane She must be given an
equal share in the family property because she too is oncEo i T
members, born of the same parents as the son. The fact that both
son and a daughter will marry should not be used to subjugate the
latter. Changes in the laws of property and ownership will then
collide with concepts of ikanyadan' and a range of other attitudes
all of which stress that a woman's sanctioried position in socicty
is as the wife of another male, and within that position,'her

Taison D'etre is to serve hime

RELIGIOUS TRADITIONS AND WOMEN'S ROLE :

Religious traditions create and sustain female: role steretypess-
For example, after examining the various images of women in the
lore of Hinduism, the 1974 Committec stated that the woman in this
culture, is viewed only in specific roles, With the concept of

marrlage as the true destiny of a woman and with her important

obligation to bcar a son, the roles of wife and mother emerge as
proper to women. By idealising the quaiity of sacrifice in a
mother and by edldgising her motherhood, rcligion binds a woman
to the home and to her role of creating and nurturing children.
Such lores place a strong cmphasis on a faithful - and uncompla-
ining wife. The ideal woman is the devoted wife who is willing

f.to suffer all kinds of troubles for the sake of layalty to her

husband . ot ,
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The Committee has concluded that the -dominant characteristic of

‘the well known characters of Hindu mythology are loyalty to their
. husbands, steadfastncss and chastity. A woman's husband is her

. lord and her master. She has no separate existence='sati! is but

¢ the extreme conclusion to the notion. So Hindu law which excludes
‘;women from being-copa yrecenaries, which excludes women: from cxercie
i 8ing direct control over propcrty or family asscts as she desires,
all stem from their law maker's implicit acceptnnce of a woman SR
y'Tole and place in -society, : :

. Looking at the Islamic tradition, the Committee concluded that

in their relatlonshlp to the le1no, men and women stand:on an

-equal footing is Islam. The woman,: ‘like man, is an 1n01v1dunl who

. .prays to the almighty and hopes for redemption. The Committee

j found that a non-ascetic rcllglon like Islam does not con51der‘

" women as impediments to the path of religion nor does it con51der

. her as the root cause of man's downfall., It found the Koran

; Teplete with injunctions:' all aimed..at bcttbrlng the lot of women,
who in pre-=Islamic socictics had a\very 1nf rior and serv1le

position. In Islam a woman is as much a believer as a man and has -
an equal right to undertake religious duties like praying and
fasting. Byt a woman cannot be a priest nor can she lcad prayers,

- She has no place in the formal religious organisations and legal
! .affairs of the community. - She cannot be appointed-a Kazie

The disadvantages, it found, arosc frpm interpreptations of
Koranic verses or the sayings of the Prophet in ithe i ghtvof
cultural norms prevailing in medieval times.' Sometlmes, traditions
of the .Prophet were even invented to vnlldate later cultural

norms which were adopted. For instance, women's rights to inheri-
tance, the Committee has stated, as provided, in Islam, are signi-
ficant, especially in view of the fact that they .were meant for

a patrilineal social structure, Islam introduced shares for wife,
daughter, mother, sister, grandmother-the general rulé being that
the female would inherit half of the what the corresponding male
dids But the woman's right to hold or inherit property is often
not respected in practice. The Committee found that this is largely
due to her seclusion, the absence of education and the prevalence
of aistoms and conventions which in the Indian culture setting

“all go against women's rights,
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