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shall be that which she last had before she died if he had lived with

her and not with his father. This is the position in English law.

Section 15 provides that by marriage, a woman acquires the domi-

cile of her husband, if she has not had the same domicile before.

Section 16 provides that the wife's domicile during her marriage

follows the domicile of her husband.

Lord Denning has described this rule as the "last barbarous relic
of a wife's servitude" and English law has been substantially altered
to read that the domicile of a married woman shall, instead of being
the same as her husband by virtue only of marriage, shall be ascertained
by reference to the same factors as in the case of any other individual

capable of having an independent domicile.

GUARDIANSHIP OF CHILDREN

The 1956 Hindu Adoption and Maintenance Act states that a married
woman can only adopt a child if her husband has renounced the world,
become insane or ceased to be a Hindu. This is an improvement of Hindu
Personal Law which regards adoption as the taking of a son as a substi-

tute when there is no male issue.

But the Act should be amended to provide that both husband and
wife should have an equal right to adopt with the consent of the other
spouse. The Act does not permit the adoption of a child of the same
sex as the biological child -- should an exception be made here for
female children. For further discussion of the Hindu Adoption and

Maintenance Act, see Appendix I.

Section 60 of The Indian Succession Act states that a father,
whatever his age may be, mav by will appoint a guardian or guardians

for his child, after his death, during the child's years of minority.

The Law Commission's working paper has stated that a similar
right should be conferred on the mother, in the absence of the father
or where the father is under disability. At the time when the section
was enacted, social opinion in general, regarded the father as the only

person primarily concerned with the future of the child.

Should the proposal be taken a step further to state that if the

mother is alive and in a fit condition, she should be the guardian of



=

the minor child on the death of the father. English law states that

either parent, may be appointed a guardian of a minor child.

"The 1890 Guardians and Wards Act'created basically to legislate
on the properties of minor children, not on their lives, in Section
19(b) clearly states that in every instance, the father's rights over
the guardianship of the child is primarv. If the father is alive,
and not unfit, the mother cannot be considered an equally suitable

option. This entire Act needs careful scrutiny.

Under the Nanafi school of Muslim law which covers the majority
of Indian Muslims who are Sunnis, a mother is given custody of a boy
until he is seven and of a girl until she reaches puberty. After

that, the child is handed over to the father.

To be a custodian of the child, the woman has to be of sound
mind, of good moral conduct, living in a place which poses no risks,
moral or physical, to the child. This custody is not her's by right
as a parent. It is a legal privilege, which can be taken away. A
divorced woman retains this right till she remains unmarried. If her
second marriage ends and the child is still within the specified age

group, her custody over it can be revived.

Guardianship in Muslim law is divided into two aspects -- the
mother has the "hizanat" of the child -- which means she is responsible
for its day to day upbringing and physical custody. The "waliyat-e-naf"
is with the father -- his is the power to make all the major decisions.
However, the illegitimate child belongs to the mother -- her's is the

entire responsibility.

Muslim opinion must be obtained on this issue.

RIGHTS OF INHERITANCE AND SUCCESSION

"The 1956 Hindu Succession Act" retains the Mitakshara coparcenary
system in which a female member of a Hindu joint familw can never be
the member of the coparcenary. Her rights to the family assets and
property flow from the nature of her relationship with the male copar-
cenor. The Act gives all Class-I heirs equal shares in the male's
property -- and here the woman gets her share as-widow, mother, daugh-
ter, widow of pre-deceased son, daughter of pre-deceased son, along

with males in the same category.
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If the law requires she has male managers to do her work, it should
at the same time ensure that such managers are accountable to her -- so

that she is both informed and alerted about howher property is used.

But first of all, reform must aim at removing inequity -- not just
between the rich and the poor, but between the sexes. There is no need
to fear that independence of women will spell turmoil. You cannot be-
lieve in freedom and justice on the one hand and deny it to half of the

Indian population.

WOMEN WORKERS
Among nuch else, the legislation dealing with women workers places
no importance on protecting them from occupational health hazards. Appen-

dix II outlines the health hazards which women workers have to face.

"The Factories Act" applies to millions of women workers in the coun-
try. It applies to any premises where 10 or more workers are employed
and where a manufacturing process is carried on with or without the aid
of power. The Act is enforced by the State Covernments through their fac-

tory inspectorates.

It was amended in 1976 to include three sections which deal specifi-

cally with health hazards workers face.

The Act outlines the principal health risks to factory workers
which arise from dangerous gases, acids and dust, harmful bacteria and
micro-organisms, compressed and rarefied atmosphere, improper lighting,

extremes of temperature, humidity and excessive strain.

But it is silent on the impact of all this on women workers. It
assumes that their impact is the same on men and women. Their reper-
cussions on women can be quite different because of the physical and
psychological differences ané can be complicated by factors like preg-
nancy, maternity and gynaecological issues. This is not in any way to
suggest that women are more vulnerable to ill health than men -- but
just to emphasize that their problems are sormetimes different. Further,
environmental factors like heat, humidity, noise, repetitive work,
toxic substance§ affect women differently from men. But the law does

not protect them adequately.
1

One reason' is that little research work has been done on the occu-
pational health hazards of women workers in the organised sector are far

fewer than men. It is assumed that since women supplement the family

. /...
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income, employment is not really issue for them. They often stop
working when they get married or after the first child and statistics
are needed to prove this. Add to this her basic timidity and non-
unionized status and it is clear why & woman worker's health problems

are no one's concern.

What the Factories Act does say is that women must be prohibited
from employment in dangerous and heavy operations. No woman worker
should be allowed to clean or lubricate or adjust any machinery while
in motion or any part of it if her worx exposes her to risk of injury
from any moQing part. No woman worker should be employed for pressing
cotton in anylpragtfactory in which a cotton opener is at work. There
are also specified limits on the amount of weight a woman worker can

carry -- 65 lbs. for an adult female, %5 for an adolescent and 30 for

a child.

The State Governments can, therefore, restrict or prohibit the
employment of women in any operations which may expose them to serious

risk of physical injury.

Much of this is a play on words. If a job is dangerous and risky,
all workers must be protected, men as well as women. Why must a woman

worker need more protection ?

We are told that the physical structure and maternal functions of
a woman place her at a "disadvantage". Facts do not bear this out.
Women have not shirked hard labour. Uhether it {s farming -- planting,
transplanting, winnowing, weeding, harvesting, grinding, pounding,
nothing holds them back -- or other werk, it has been proved that work
which is a physically very strenuous is done not by men but women. As

head-loaders, handcart pullers, construction workers, women work side

by side with men -- for longer hours, sometimes and for less wages.

Any "disadvantage" that a woman's maternal functions may cause

1

is largely man-made. Male refusal to tzke on specific home and child
care responsibilities is what places & couble burden on the working
woman. Pregnancy and lactation are the only major maternal constraints
on a woman worker. They cannot be seex as problems but as vital func-

tions, to perform which a woman must be adequately compensated.

Instead of outlining the kind of health hazards in modern indus-

try for a woman, the law merely lays ezphasis on the negative
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Mother and child left high and dry

VVO.\IA.\’ as mother—the role
she plays & mother sancti
fies a woman’s entire  existence,
Il the children are strong, strap.
Ping sons she enjoys quite & few
perquisites, The only way o ae-
iire motherhood I8 through
marriage, She must be a good.wife
to reach the goal, The image of
mother evokes enouzh  maudlin
veneraiion to make the most ra.
tional woman accept uny humili-
ating compromise to marry #nd
reach this, her final destiny,

It you want {0 be a successful
mother to your children, you
must remain a wife. A divoreed
woman-—ilindu, Christian, Muslim
or Parsi—cannot have complete
responsibility for her  childven
under the Indian law,

‘Take the Hindu law, The 1956
Hindu Minority and Guardianship

Act makes the futher the first
natural guardian of the child—

boy and unmartied sirl. Only if
he is unable to perform  that
function, will it devolve on the
mother, Prior to this, under the
Nindy law, a man could denrive
his wife of the right to her child-
ren even afler his death by ap-
pointing another gusrdian instead
of her, durm« her lifetime,

The prior Tl"h' of the mother
in the case o( her child is only
for the custody of children helow
five,

\flor Taving down sueh it
tion the Act adds lowever, that
the welfare of the child should
be the paramount consideration
when a decision on guardianship
is heing made,

There is a difference Wetween
custody and aualdwnshm The

Act, Besides perpetuating  wo-
man's subordwmation, it amounts
to gross violalion of Article 14 of
the Constitution and all that
ciuality between the sexes is sup
pused Lo mean, 1f the Act secks
o seeure the future of the child
why can each case not be decid-
ed on the merils of each pavent?
There is. no justification for not
aceepling a mother or a father as
the natural guardians of a child
provided they are capable of car-
ing for it. Instead women have

been subjected o immense an-

guish by restrictions, A father
has the risht to refuse guardian.
ship of his children if he finds it
inconvenient, In the matrimonial
court in Delhi, recently, the
mother of six givls and one boy
applied for divorce. The six gitls
were given to the mother, the
father took the hoy, Sohurdened
ate women by their “duty” to
their children  that few women
will refuse {o .ldok after their

children even when they may be
patently unable to do so,

Otherwise, with the children
given to fthe father the mother,
hersell going through the trauma
of separation or divorce from a
Nushand also loses hep children,
Again in Delhi; a young woman
who sued for divorce on the
srounds of separation found the
court informing her that  she
could only visit her two children.

danm

provide adequately for the main.
tenasice of the child,

Maintenance of ejther spouse is
covered by Sections .24, 25 and
26 of the Ilindu Marriage Act,
T'he  maintenance and education
of children i specified in Section
26 of the Act, Interim mainten.
ance can be granted during the
divorce or judicial sgpnatlon PLo-
ceedings which can be prolonged
and a woman can be left to sup-
port herself as best she can,

Supposera wife does not specifi
cally apply for ‘maintenance for
her child under Section 26 to the
Act. The courts of Bombay and
Gujarat have held that mainfen-
ance cannot be granted fo a child
when no specific mention is
made of Section 26 in the appli.
cation, It is then assumed that
the amount asked for hy the ap-
plicant covers the maintenance
of her children,

The Jammu and Kashmir High
Court has stated that = interim
maintenance—that which is grant
od by the court 1o the needy
* spouse during divorce  proceeds
ings—cannot be given {o children
(Puvan Chand versus Kamla Devi,

~ AIR 1983 J&K 5).

There s also no clavity on the
date from which interim main.
tenance if awarded for the child,

is to begin, Some  courts
hold that they should hegin
from the dule the  pelition

15 presented in court, Others ke
the Jammu and Kashmir court
for instance, held that mainten-
ance for children can hegin only
from the fiest heaving in the the
court.

Fwerylhing depends on the dis«

_nasitian of tha — Audiainl A Ana

Section 26 he ‘would order this
be provided for the . children,
there was a furore in the legal
circles and the decision provok.
o much diseussion in the eourt
and law journals® of the State,
(Radha Kumari versus. K, M, K.
Nair 1082, K.IT, 417),

The Karnataka Iligh Court. has
also held that where the appli-
cant has  sought maintenance
but not asked for anything spe.
cifically for the children, if she
has small children of her own to
support and look after, any in.
ferim maintenance that may be
awarded to. the wife would be
meaningless if it was not given
for the maintenance of the child-

ren also (D, Thimmappa versus
2Nag¢v‘e-ni AIR 1976, Karnataka
5]

RBub whereas the courts of Raj.
agthan, Punjab and Haryapa and
Andhra Pradesh have agreed and
held that no sevarate application
for the grant of maintenance to
childven is ab‘soluvtely N40essary
under Section 26, and that the
court should exercise its discre.’
fion avd award maintenance for
the children if the wife has aske !
ed for it under Section 24—the
confriry view has heen taken bv
Ovissa, Patna, Allahabad = and
Jamaur and Kashmir Hich Counts,
The Taw Commission g writ.
fng a rveport on amending {hess
seetiony of the Hindu Marriace
Act on {he maintenance of child

ren, It ic considering  whether
Section 96 should he amended .
verbally  exuressly  dispensing

with the need for a formal ap.
lication or whether a new sec.:
tion should he' incartad tn nua
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ow death s their lot

N TTE eve of World Environment
Dav, while august badies like the
U.N. focus on growing desertifica-
tion around the world, let us also look at
an equally important issue—the slow
death or constant sufTering of many ofthe
31.338.937 women workers in India
—caused by the polluted environment in
which they earn their living,

For 94 per cent of women workers are
found in the unorganized sector, working
in conditions which can cause irrepara-
ble damage to their health. They cnter
theirjobs already suffering from the usual
characteristics of poverty—chronic pro-
tein and calorie malnutrition, and anac-
mia—69 per cent of Asian women are
considered anaemic as against 10 per
cent of the women from Latin America.
The poor sanitary conditions in which
they live, the unclean water they use
means they could also be suffering from
parasitic infection which further lowers
their resistance to infection, The stress of
being continuously pregnant oreven that
of maternity all affects a woman's system
in ways yet unquantified.

And what sorts of jobs are women
usually found in? Becausé women are
ready to accept low wages (lack of educa-
tion and skills limit their options), becau-
sethevareready towork longerhours (an
increasing number of families are headed
by women as sole or primary bread
earners), because men are still solected in
iobs in obvious preference to equally cffi-
cient women, women find themselves
engaged in the lowest and hardest forms
of labour. Most women work in their
hemestooashomekeeping and childrear-
ing are considerced exclusively female res-
ponsibilities. Add to this the non-
unionization and economic weakness of
the entire unorganized sector and it is
clear that sheer survival. nof demands for
healthy work conditions. is the primary
issue for these women.

Consequently. most are in jobs la-
belled. from the health and environment
points of view, as ‘hazardous’, Women
are emploved in construction work, in

by

mining, as agricultural lishourers. Be it
the bidi workers of Nipani. the cashew-
nut processors and coirworkers of Kerala,
the tohacco workers of Guiarat or the tea
pickers of Assam-—women in these occu-
pations are exposed to the k'nd of serious
health hazards of which evidence has
only just begun to be collec:ad.

Most surveys of occuparonal diseases
are made of male intensive accupations
and it is assumed that women sufler or
react in ways similar to ma'es, But this is
quite untrue. Some occupatonal hazards
affect women's genital sysiems, in wavs
which may cause malfunctioning of her
ovaries, neurovascularor neurosecretory
disordersorincrease herrisk toabortions.
For instance, there is a high incidence of
tumours of the uterus among sedentary
female workers like tvpists and
dressmakers.

Women doing heavy muscular work
since adolescence can have pelvic defor-
mities which affect her reproductive
system. Ovulation disorders can cause
sterility or complications during delivery
or for a nursing mother during her lacta-
tion perind. Chemical agent: like lead can
cause a high percentage of tillbirths and
other chemical agents can kill the ovum
before or after fertilization.

Further, men and wemen can bhe
working on the same jobs hut women
can. for a varietv of reasens. be affected
worse than their male colicagues. Of the
agate workerssurveyedin Guiarat, it was
found that lung disease affec:ed 70.6% of
women but 60.4% of the man. Pneumo-
nia and TB affected 19.6% and 21.6% res-
pectively of the women compared to
17.9% and 12.9% of the males.

What scanty survevs ex's: are urban
based and concern women employed in
traditional occupations lik= teachers,
scientists, hospital stafl and laboratory
technicians, Which does not minimize
the extent of their suffering [aboratory
technicians and electronic wrkersarein
jobs which constantly expose them to or-
ganic and inorganic cher:als which
leave them with serious skin nfections.

“The use of the microwave system in
many manufacturing operations in the
public and private sectors such as drying
and sealing units, plastic scaling and pac-
kaging results in changes in the women
workers" menstrual pattern, retarded
foetal development and miscarriage.

A quick overview of the johs which
employ predominantly women will de-
stroy two myths—that women are
mainly ‘*housewives' and that the poor
woman is a sturdy, healthy creature
unaflected by any amount of work.

Of the 27 million women in agricul-
ture, the largest number are agricultural
workers. These women suffer from te-
tanus. bovine TR, anthrax. Their expo-
sure to grain dust, coconut fibres and hay
results in their being afflicted by a wide
range of respiratory diseases. Extremes of
climatic conditions under which they
work, and the nature of their heavy
manual work can resultin retarded foetal
development and miscarriages. In addi-
tion, they are prone to all the afMictions
caused by the heavy use of pesticides and
fertilizers as in Maharashtra, Punjab,
Tamil Nadu, Gujarat and Karnataka.

According to the 1961 census, out of
the 900,000 bidi workers in the country.
77.3% of those in Andhra Pradesh,
60.9% ofthosein Maharashtra and47.5%,
in Rajasthan are women, They suffer
from scabies, fungal infections, and
tobacco dust causes neurological and
respiratory problems like asthma, bron-
chitis, and the tobacco harvesters suffer
from palpitation.

The cashew-nut processing industry
in Kerala is sustained mainly by women.
The skin reaction caused by the cashew
shell liquid leaves the fingers of the
women workers looking as though they
have heen affected by leprosy. pus in-
fected and torn. Others suffer from allergy
and dermatitis.

The coir workers, also women of Ke-
rala, have a higher morbidity vate than
other warkers in similar socin-economic
conditions, The main cause of their sick-
ness is skin and respiratory diseases, and
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Heads he wins, tails she loses

A GROUP of angry Muslim

women are out crusading
against Section 125 of the Code of
Criminal Procedure. They are pro-
testing against what they call mis-
use of Muslim personal laws by
Muslim males, Part of Kalyani, a
women’s organization based in
the capital, these women are vic-
tims of polygamy and oral divorce,

They point to a law that is en-
acted to provide speedy justice
for women in distress, [t is so
{formulated that it can be imple-
mented by magistrates and not
within the ecivil courts where de-
lays virtually negate the eventual
relief. Yet because laws generally
seek to protect society and not
women’s rights, laws that are
ostensibly for women end up be-
ing ineffective.

On paper, the section reads
well, If any man with sufficient
means neglects or refuses to main-
tain his wife (who is unable to
maintain herself) or his legitim-
ate or illegitimate minor children,
or an older child who though marri-
ed has some physical or mental
abnormality and injury, or even
old parents unable to sustain them-
selves, the affected, with adequate
proof, can- complain to a First
Class - Magistrate. The magistrate

can then order the man to give .

a monthly allowance to the wife
or children or parents as the case
might be. .

“Wife”, here, includes a person
who has been divorced by, or has
-btained a divorce from, her hus-
band and has not remarried,

The monthly allowance demand-
ed of the man should not excsed
Rs 500, holds the section,

However, if a man offers to
maintain  his wife on condition
that ‘she live with him and if she
refuses to do so, the magistrate
has the right - to reconsider the
entire matter,

And what are the “just” grounds
of refusal allowed to a woman—
only if the husband has contract-
ed marriage with another woman
or kept a mistress has she the
right to refuse to live with him.
No wife shall be entitled to an
allowance from, her hushand if
she is living in adultery or if
“without any sufficient reason”
she refuses to live with her hus
band or if they are living separ
ately by mutual consent, .

The reason for placing within
the Criminal Procedure Code a
civil matter with provisions relat-
fng to maintenance of wives and
children was that a remedy faster
and cheaper than what the civil
courts offered could be provided
to the aggrieved, The purpose of
this section, according to the 4lsi

Report of the Law Commission,
was to “prevent starvation and
vagrancy leading to the commis-
slon of crime”,

But what if a magisirate passes
an order and the husband de-
clines to obey it? The matter can
be taken entirely out of the magis-
trate’s hand if the husband files
an appeal in a civil court, which
could immediately order a stay
until such time as the matter was
decided, Which means that the
husband need not pay any main-
tenance allowance to his wife and
can go on filing appeal after ap-
peal taking the matter all the way
up to the Supreme Court while
precious years pass by.

And there is nothing to assure
the woman that even after all this
she can get her due support,

Lawyers dealing with such
matrimonial disputes have ex-
pressed despair at the manner in
which such a section can be abug

They talk of maintenance
cases being kept pending for a
minimum_ of five years, leaving
the aggrieved women in various

- Woman and:*
. thelaw .

stages of desperation, According
to Ms Urmila Kapoar, president
of the Indian Federation of
Women Lawyers, such casey
should be allowed to be heard
only up to the level of High
Court; the Supreme Court should
debar itself from hearing such
cases except in welldefined ex-
ceptions,

Or else, she suggests, no stay
on the maintenance order should
be allowed by the civil courts. If
it is found later that the husband
had no reason to pay his wife,
the money thus procured can be
got returned,

For the matter does not end
after the maintenance amount is
sanctioned for payment by court,
There follow the execution pro-
ceedings of actually obtaining the
money from the husband. Hus-
bands may use a variety of means
to delay such payments, Accord-
ing to Ms Kapoor, she has heen
fighting for maintenance in sever-
al cases for periods ranging from
eight to 12 years without eventu.
ally eing able to obtain relief,

If Section 125 is to serve its
purpose, the first amendment
necessary would be removal of

the right .to appeal except in
specific cases, to the civil courts,
The Law Commission Report ex.
plicitly stated that the Act should

not be appealable—“a right to
appeal will result in unduly pro-
tracted proceedings and the de-
feat of the primary ohject of this
section which is to provide a!
speedy remedy for destitute wives
and children”, However, in the
same paragraph it stated: “The
aggrieved party can move the
civil court to get the order modi-
fied or varified.” .

If it is accepted that over
whelmingly it is women who be:
cause of low literacy and voca-
tional skills, the traditions of early
marriage and the burdens of house-
work are the ones who need finan-
cial support, then surely the sec:
tion can he amended to stipulate
that at least while the matter s
being decided in the civil courts
the maintenance allowance must
continue, -

_ The magistrate has no author-
ity to attach the salary or pro-
perty of the husband immediately
affer passing a maintenance claim,
So it cannot really be ensured
that the wife receives her due,
This is another aspect that needs
attention, -

. There also lurks an arbitrary
mtergretation of sub-Section 8 of
the Section—that if the hushand
offers. to maintain the wife on
condition that she live with him
and if she refuses “without any
sufficient reason”, the hushand
need not meet her financial needs.

Justifying the ambiguity of this
section, the Law Commission stat-
ed: “We do not consider it neces-
sary or desirable to enumerate
exhaustively the various grounds |
which would justify a wife’s re
fusal to live with her husbar\d.]
These may he left to the deci .on
of the courts.” :

And why? Because the purpose
of such legislation is to protect
society from fragmentation—the
law-makers were keen not to stand
in the way of a possible recon-
ciliation hetween hushand and
wife,

However, the Commission was
wise enough to stale that the de. |
finition of a wife’s living in!
adultery should be interpreted as
indicative of an adulterous cours.
of life—“as distinguished from a
single lapse from virtue... to de-
prive her of maintenance for an
occasional lapse may force her to
lead a sinful life and give her no
chance to redeem herself”,

Sanctimony apart, the
mission has  touched on an im-
portant handle which the hus
band can operate against his wife,
But the law-makers have not cared
to incorporate dny such elabora
tion into the amended Code.~—
SHAHNAZ ANKLESARIA, . '

Com-



