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RMA
CIVIL APPELLATE JURISDICTION

SUO MOTU PUBLIC INTEREST LITIGATION NO. 1 OF 2016

High Court on its own Motion . Petitior@@
Versus

The State of Maharashtra .. R dent

Appearances N(\\

Ms. Manijiri Shah Advocate (app(ylﬁ’e@)\f@gthe Petitioner
Mr. Arfan Sait APP for the Sf\c{&{e \‘\

IN THE HIGH COURT OF JUDICATURE AT BOMBAY %

CORAM : SMT. V.K. TAHILRAMANI &
MRS. MRIDULA BHATKAR, JJ.
SEPTEMBER 19, 2016.

DATE

ORDER [P .K. TAHILRAMANI, J.]:
1. @c ground of this PIL, coming before us, is that
: . Shende, Judge, City Civil & Sessions Court, Greater
@ mbay visited Byculla District Prison on 25.4.2016 in view
of directions of this Court. Generally women prisoners in
Mumbai are kept in District Women Prison, Byculla, Mumbai.
During the visit, one inmate / under-trial prisoner namely

Shahana gave a requisition for obtaining permission to

terminate her pregnancy. The requisition given by Shahana
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is part of this PIL. In the requisition, she has stated that she %
already has a baby who is five months old. The baby was&

suffering from convulsion / epilepsy, hernia, loose motion as

well as fever. Shahana's health was also no d he
was suffering from repeated bleeding. Sha as four
months pregnant. Shahana stat that in all these
circumstances, it was very diffi f er to maintain and
take care of her five m Oh% and herself and in

addition, the baby wh she” was expecting, hence, she

requested that she be allowed to medically terminate her

pregnancy@
2 s;;hende, the learned Judge made inquiry with the

il Superintendent as well as the Medical Officer attached to
@the jail. She was informed by the Medical Officer about the
health condition of five months old baby of Shahana and
pregnancy of Shahana. The medical officer also supported

the contention of Shahana in respect of termination of

pregnancy. Learned Judge Ms. Shende was further informed
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by the Medical Officer attached to jail that for obtaining
permission for termination of pregnancy, a proposal has to@
be sent to the Committee which will take time, there ,
considering the state of health of the baby h er
and the application given by Shahana, the le ity Civil
f

& Sessions Judge thought it fit ard all the papers

including the application / requi

&
the High Court for infor t% rgent action, by her

iven by Shahana to

letter dated 26.4.2016. "Along with the letter, Ms. Shende
sent requisition of Shahana along with her medical papers
along with pplication dated 21.3.2016 sent by the
Superi %Mumbai District Women Prison, Byculla,

F@i}ldressed to Sir J.J. Group of Hospitals, Mumbai for

ant of permission for surgery / medical termination of
@pregnancy. The concern of the learned Judge was that
though the letter dated 21.3.2016 was addressed to the
hospital, till 26.4.2016, no medical termination of pregnancy

was carried out. In view of that, the learned Judge Ms.

Shende requested for urgent directions to be given to Jail
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Authorities as well as Dean of J.J. Hospital to take immediate &

necessary action according to law. In view of this report, the

Registry of this Court then sought following directions :-

A. Registry be permitted to forward the reéport of\City Civil
Judge, Mumbai dated 26.4.2016 with es to the
Dean of Sir JJ Hospital for taking immediate needful action

as permissible under law.

B. Registry be per{pitte inform Jail Superintendent,

Mumbai Distri Prison, Byculla, Mumbai to
the authority of Sir J.J.
roduce the concerned Under Trial Prisoner

immediatel
Hospital and
at Sir J.J. Hospit
including MTP as per medical advice and permissible under

for giving immediate medical treatment

AND
gistry be also permitted to inform the concerned City
Civil & Sessions Judge to monitor the action taken by the
Jail Authorities and Sir J.J. Hospital for avoiding delay as
there is requirement of urgent steps to be taken by the

@ Authorities in respect of Under Trial Prisoners.
OR

D. Your Lordship may issue any other appropriate directions

as may be deemed fit.

3. The directions at 'A' to 'C' were approved and the
matter was placed before the Hon'ble the then Chief Justice

who directed that this matter be treated as Suo Motu PIL and
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assigned the matter to this Bench. This is how this matter %

has come up before us as a number of female prisoners are

O

4. Meanwhile as per the direction he Jail

faced with a similar situation.

Superintendent of Byculla Prisan, umbai, under-trial

prisoner Shahana was taken to
&

30.4.2016 for medical t - 0

was directed to be bro t before the concerned unit of J.).

ospital, Mumbai on

her pregnancy. She

Hospital on 3.5.2016. Accordingly, she was brought to J.).

Hospital o . and on that day itself, her pregnancy

wa@ erminated.

: This Court appointed Advocate Ms. Manjiri Shah

to assist this Court as amicus curiae in this matter.
This Court also directed the Ilearned APP to file
an affidavit stating the procedure which is followed in
case of Medical Termination of Pregnancy of a female

prisoner. Pursuant to the said directions, learned APP
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tendered the affidavit of Dr. Khan Sayeed Ahmed, Medical &

Officer presently working at Byculla District Prison, Mumbai.
In the affidavit, it is stated that Chapter XLI, at Page No. 607
of Maharashtra Prisons Manual deals with wo p@rs.
Rule 5 thereof deals with the facilities to wo isoners.
Rule 6 deals with medical aid to wo prisoners including
pregnancy. Rule 8

affidavit, it is further

stated that records being maintained by Prison
Authorities and as soon as the prisoner viz. under-trial /
convicts ar d to prisons / jails, entry is made in the

regi %d by the Prison Authorities. The prisoners

a @e of admission in the prison are medically
amined. Female prisoners at the time of admission are
@examined and history about last menstrual period is taken
down. Urine pregnancy test is also conducted. After
conducting the test, if a woman prisoner is found to be

pregnant, this fact is intimated to the Superintendent of the

Jail and thereafter the woman prisoner is taken to the
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Government Hospital for further investigation, treatment and &

for registration of pregnancy in Government Hospital at the

O

0. On 29.8.2016, Advocate Ms. Manjiri Shah t to our

earliest.

notice that an under-trial prisoner | who was lodged at

Thane Central Prison as under-tfia isoner F-346/16 was

arrested on 25.6.2016 %

pregnancy, however, steps were being taken in this

fed to terminate her

regard. We th directed the Superintendent of Thane
Central Pri to ord the statement of under-trial prisoner
F-346/ %and to produce it in the Court on the next

d @rdingly, the statement of under-trial prisoner F-

6/16 was produced before us on the next date i.e on
@30.8.2016. In her statement, she clearly stated that she
wanted to terminate her pregnancy as it was not possible to
continue the same for various reasons stated in her

statement. We were also informed that the said prisoner had

been referred to the Civil Hospital, Thane for medical tests
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including sonography and the report of the tests will be &

produced on the next date i.e 31.8.2016. On 31.8.2016, the&

medical reports of under-trial prisoner F-346/16 e
produced before us. It showed that she wa e ks
pregnant as on 30.8.2016. The Medical O Thane

Central Prison who was present befor e Court stated that
in view of the statement of the under-trial prisoner, the
&
under-trial prisoner will N ly referred to Thane
Civil Hospital so that preghancy can be terminated. As 3rd
to 5th Sept. were holidays, we kept the matter on 6.9.2016
to find out ss of the matter. On 6.9.2016, we were
inf risoner was admitted in hospital on 3.9.2016

f e§;al termination of pregnancy and on 4.9.16, the

: eghancy was medically terminated.
7. If a pregnancy is to be terminated, it is to be done
strictly as per the norms provided in the Medical Termination
of Pregnancy Act, 1971 (for short, 'The Act') especially

Sections 3, 4 and 5. The Medical Termination of Pregnancy

;21 Uploaded on -20/09/2016 ::: Downloaded on -21/09/2016 14:42:30 :::



civil smpil 1-16.doc

Act, 1971 sets some limitations regarding the circumstances

when abortion is permissible, the persons who are@
competent to perform the procedure and the place where. it

could be performed. Sections 3 to 5 are r n @ur
purpose. Sections 3, 4 and 5 of the Act reads

3. When pregnancies may be ter te registered medical

practitioners :-

(1) Notwithstanding an
(45 of 1860),
guilty of any offe under that Code or under any other law

for the time being in force, if any pregnancy is terminated by

him i rdance with the provisions of this Act.

(2 L@ to‘the provisions of sub-section (4), a pregnancy may
e terminated by a registered medical practitioner,-
a)  Where the length of the pregnancy does not exceed

twelve weeks, if such medical practitioner is, or

(b)  where the length of the pregnancy exceeds twelve
weeks but does not exceed twenty weeks, if not less
than two registered medical practitioners are,
of opinion, formed in good faith, that -

(i) the continuance of the pregnancy would involve
a risk to the life of the pregnant woman or of

grave injury to her physical or mental health; or

(i) there is a substantial risk that if the child were
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born, it would suffer from such physical or mental

abnormalities as to be seriously handicapped. &

Explanation I. - Where any pregnancy is alleged by
pregnant woman to have been cause
by rape, the anguish caused-by-s

! =|||!!B} o

constitute a grave injury to the mental

pregnancy shall b re
health of the pregnan

Explanation Il.- Where regnancy occurs as a result
of failure of .any device or method used

o by ied woman or her husband

m e of limiting the number of

ildren, the anguish caused by such

unwanted pregnancy may be presumed

to constitute a grave injury to the
mental health of the pregnant woman.

3) g whether the continuance of a pregnancy would
e such risk of injury to the health as is mentioned in sub-
ection (2), account may be taken of the pregnant woman's

actual or reasonable foreseeable environment.

(4)(@) No pregnancy of a woman, who has not attained the age of
eighteen years, or, who, having attained the age of eighteen
years, is a [mentally ill person], shall be terminated except

with the consent in writing of her guardian.

(4)(b) Save as otherwise provided in clause (a), no pregnancy shall
be terminated except with the consent of the pregnant

woman.

10
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4. Place where pregnancy may be terminated.- No termination of

pregnancy shall be made in accordance with this Act at any place
other than - @

(a) a hospital established or maintained by Government, or

(b)  a place for the time being approved for the purpose of-thi
by Government or a District Level Commit 0 ed by
that Government with the Chief Medical Officer {or District
Level Committee constituted by that Gov t with the
Chief Medical Officer or District Health Officer as the

Chairperson of the said com

Provided that the Dlg;rlct < ) ommittee shall consist of not
less than three an % han five members including the
Chairperson, hment may specify from time to

time.

5. Section when not to apply -

(1) isions of section 4, and so much of the provisions of
S ction (2) of section 3 as relate to the length of the

regnancy and the opinion of not less than two registered
medical practitioners shall not apply to the termination of a
pregnancy by a registered medical practitioner in a case
where he is of opinion, formed in good faith, that the
termination of such pregnancy is immediately necessary to
save the life of the pregnant woman.

[(2)  Notwithstanding anything contained in the Indian Penal Code
(45 of 1860), the termination of pregnancy by a person who is
not a registered medical practitioner shall be an offence
punishable with rigorous imprisonment for a term which shall
not be less than two years but which may extend to seven

years under that Code, and that Code shall, to this extent,

11
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stand modified.

(3)  Whoever terminates any pregnancy in a place other than that &
mentioned in section 4, shall be punishable with rigor

imprisonment for a term which shall not be less thafitwo

years but which may extend to seven years.

(4)  Any person being owner of a place which is not\approved
under clause (b) of section 4 shall be punish h rigorous
imprisonment for a term which shall not be less that two years

but which may extend to sev

by whatever name called, where the pregnancy may

e terminated under this Act.

Expla— or the purpose of this section, so much of the
provisions of clause (d) of section 2 as relate to the

possession, by registered medical practitioner, of
experience or training in gynecology and obstetrics

shall not apply.]

@8. Sections 3 and 5 of the Act are the only sections which
allow termination of pregnancy. Section 5 can be invoked at
any time if the registered medical practitioner is of the
opinion in good faith that termination of pregnancy is

immediately necessary to save the life of the pregnant

12
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woman irrespective of restriction of 12 or 20 weeks as %

mentioned in Section 3. Thus, Section 5 stands altogether
on different footing. We are concerned with Sectio :
Whether a woman can make her choice to co e he
pregnancy or to terminate it within a restri riod as

contemplated in Section 3 of the Act.

9. In the affidavit of O%eed Ahmed, Medical
Officer of Byculla Distri rison, it is clearly stated that if a
prisoner who is pregnant shows her willingness for
terminatio p ancy, the norms set out in Section 3 of
th @ctly followed and if the length of the

n exceeds maximum of 20 weeks as stated in

ction 3 of the Act, then Section 5 of the Act is followed.

S

10. It appears that earlier, there was some misconception

that for obtaining permission for medical termination of

pregnancy of a prisoner, the proposal has to be sent to a

Committee. Referring the case to a Committee would entail

13
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delay in the termination of pregnancy. This delay in &

terminating the pregnancy could have some serious or
unnecessary complications which may affect the preghant
lady adversely. However, on going throug e cal
Termination of Pregnancy Act and the Rules, | as the
Prison Manual, we find that it is not necessary to refer the
case of a pregnant prisoner who wants to terminate her
&
pregnancy to a Committe % omm ttee which is referred

to under 2(e) of the ication Termination of Pregnancy

Rules 2003 and to which there is a reference in Section 4 of

the Act is 0 ittee whose job is only to approve the

pla e regnancy can be terminated. A prisoner has

t indicate that she wants to terminate her pregnancy

its continuance would cause grave injury to her physical
@and mental health. She would then be referred to the
Government hospital and if her case was covered by
Sections 3 or 5 of the Act, the pregnancy would be

terminated.

14
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11. Section 3(2) states that where the length of pregnancy
does not exceed twelve weeks, it can be terminated by a@
registered medical practitioner if he is of the opinion that.the
case falls under Section 3(2)(a), (b)(i) or (ij In of
termination of pregnancy exceeding twelve and not
exceeding 20 weeks, then same opinion but of not less than
two registered medical practiti @ be sought. The

OAe
registered medical pra %@\

continuance of pregna

uld opine that the

either would involve a risk to the

life of the pregnant woman or of grave injury to her physical

or mental Ith-=\ Section 3(2)(b)(ii) pertains to the risk

inv C@health of the child. The present case of

<)@mination of pregnancy is to be considered under

ction 3(2)(b)(i) which allows the termination of pregnancy

@if there is risk to the life of the pregnant woman or of grave
injury to her physical or mental health.

12. Besides physical injury, the legislature has widened the

scope of the termination of pregnancy by including "a injury"”

to mental health of the pregnant woman. Thus, if

15
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continuance of pregnancy is harmful to the mental health of &
a preghant woman, then that is a good and legal ground to&
allow termination if the pregnancy is not exceeding .20

weeks. Explanations 1 and 2 have stated th S ns

in respect of grave injury to mental health o regnant

woman. The law-makers have considered and taken care of

man. In the case of

if it is forced or unwanted pregnancy. Let us advert to
Explanatio r Explanation 1, if a woman is pregnant

du 8Q%anguish caused by such pregnancy is to be

to constitute a grave injury to mental health of the

egnant woman. As per Explanation 2, if the pregnancy is
@accidental on account of failure of device or method used by
married woman or her husband for the purpose of limiting

the number of children, then the said pregnancy if unwanted,

it may be presumed to constitute grave injury to mental

health of the pregnant woman. These two explanations

16
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stating presumptions do not restrict the scope of the various &
other circumstances causing grave injury to mental health of&
woman who is pregnant. We do not want to deal with
Explanation 1, as it is very specific about cas nd

mental anguish to a woman in such cases ous. |If
pregnancy is due to rape, then there i und to be complete

mental break down of a victi need to interpret

&
Explanation 2 which is r r% ly/to a married couple.

However, today a ma nd woman who are in live-in-

relationship, cannot be covered under Explanation 2 whereas
Explanatio@ d be read to mean any couple living
tog [ arried couple.

: .Y A woman irrespective of her marital status can be

pregnant either by choice or it can be an unwanted
pregnancy. To be pregnant is a natural phenomenon for
which woman and man both are responsible. Wanted
pregnancy is shared equally, however, when it is an accident

or unwanted, then the man may not be there to share the

17

;21 Uploaded on -20/09/2016 ::: Downloaded on -21/09/2016 14:42:30 :::



civil smpil 1-16.doc

burden but it may only be the woman on whom the burden falls. &
Under such circumstances, a question arises why only a woman&
should suffer. There are social, financial and other aspects
immediately attached to the pregnancy of the m if
pregnancy is unwanted, it can have serious re ions. It
undoubtedly affects her mental health e law makers have

n and have enacted

taken care of helpless plight of a

&
Section 3(2)(b)(i) by incorp t s “grave injury to her
mental health”. It is ndatory on the registered medical

practitioner while fiorming opinion of necessity of termination of

pregnancy to account whether it is injurious to her

al health. While doing so, the woman's actual or

foreseeable environment may be taken into account.

@14. A woman's decision to terminate a pregnancy is not a

frivolous one. Abortion is often the only way out of a very difficult
situation for a woman. An abortion is a carefully considered
decision taken by a woman who fears that the welfare of the child

she already has, and of other members of the household that

18
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she is obliged to care for with limited financial and other %

resources, may be compromised by the birth of another child.
These are decisions taken by responsible women who have few
other options. They are women who would ideall e red
to prevent an unwanted pregnancy, but were una so. Ifa
woman does not want to continue. with~the pregnancy, then

forcing her to do so represents a vi ion of the woman's bodily
&
integrity and aggravates % uma which would be

deleterious to her menta alth.

15. Acco@ ternational human rights law, a person is
€ an rights only at birth; an unborn foetus is

N
entity with human rights. The pregnancy takes place

ithin the body of a woman and has profound effects on her

@health, mental well-being and life. Thus, how she wants to
deal with this pregnancy must be a decision she and she
alone can make. The right to control their own body and
fertility and motherhood choices should be left to the

women alone. Let us not lose sight of the basic right of

19
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women: the right to autonomy and to decide what to do with &

their own bodies, including whether or not to get pregnant

O

and stay pregnant.

16. Women in different situations hav go for

termination of pregnancy. She m working woman or

homemaker or she may be a pri r,-however, they all form
&

one common category th

t% egnant women. They

all have the same r relation to termination of

pregnancy. As stated earlier, as per Prison Manual, for

prisoners, e rovision for pregnant prisoners. Chapter
XLI<i n Prisoners. Rule 7 in said Chapter pertains
t gnancy of Women Prisoners, which is as follows:

“When a woman prisoner (convict or undertrial) is found or
suspected to be pregnant at the time of her admission or at any
time thereafter, the Medical Officer shall report the fact to the
Superintendent. As soon as possible arrangements shall be
made to get such prisoner medically examined at the hospital for
ascertaining the state of her health, pregnancy, duration of
pregnancy, probable date of delivery etc. After ascertaining
necessary particulars, a report shall be sent to the Dy. Inspector
of General of Prisons, stating the date of her admission, term of

sentence, the date of release, duration of pregnancy, probable

20

;21 Uploaded on -20/09/2016 ::: Downloaded on -21/09/2016 14:42:30 :::



civil smpil 1-16.doc

date of delivery etc.

Rule 8 states about Births in prison. Rule 9 is in respect@

of children of women prisoners. However there is n

provision specifically relating to termination of pre 0

women prisoners either convict or under-trial.

17. When a woman prisoner is admitted in prison, she is

medically examined, history of -\

taken and urine pregnanc X carried out. One register

st menstrual period is

is maintained in which noting on these aspects is made

including if s

in paragra

that s@i es a convict or under-trial women prisoner may

egnant and if pregnant, procedure stated

e is followed. However, we understand

n e aware of her pregnancy and she may be unable to
@disclose the fact of pregnancy at the time of admission in the
prison. Hence, medical check up of all the women prisoners
who are of reproductive age should be done at least once
every month for two months from their admission in jail to
ascertain whether the woman is pregnant. Moreover, a

woman prisoner if found pregnant should be informed by

21
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the Medical Officer attached to the prison that she can get &

the pregnancy terminated if it is such that it falls under
Section 3(2)(a), (b)(i) or (ii). This onus is cast on the me I
officer. If she wants to terminate the pregnancy,’sh uld
be sent to the civil hospital on an urgent basi p her to
terminate the pregnancy.
&

18. Rule 1 of Section Il % ’/Non Statutory Rules"
falling in Chapter IV relating to Maharashtra Prisons (Prison

Hospital) Rules 1970 reads as under:-

1. F inistrative purposes, the Medical Officer is
te to the Superintendent of the prison except as

re s the medical treatment of the sick. He shall have a

ee hand in the medical treatment of the inmates of the
Hospital whether sick or convalescent or under
observation, subject to Jail discipline. He is under the

general control of the I.G. of Prisons.

Though pregnancy is not a sickness, the case of
pregnant prisoner will fall in "Under Observation" category,
hence, the Medical Officer will have the right to decide
whether the prisoner requires termination of pregnancy and

send her to Civil Hospital on urgent basis to help her to

22
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terminate the pregnancy. %
19. If a preghant prisoner wants to terminate@

pregnancy, then provision of section 3(2)(b o @re

applicable. She being a prisoner should treated
differently than any other pregnant men. We, with all

dical Termination of

responsibility state that Section
Pregnancy Act bestows (N ecious right to a pregnant
woman to say no to muotherhood. It is the right of a woman
to be a mother also it is the right of a woman not be a
mother a e ish has to be respected. This right
em ’%her human right to live with dignity as a
h ing in the society and protected as a fundamental
ight under Article 21 of the Constitution of India with
@reasonable restrictions as contemplated under the Act.
Human rights are natural rights and thus a woman has a
natural right in relation to her body which includes her
willingness to be a mother or her unwillingness to be a

mother.

23
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20. Section 3(2)(b)(i) is an extension of the human right of
a woman and this needs to be protected. Woman owns her@
body and has right over it. Abortion is always a difficult*and
careful decision and woman alone should e ice
maker. A child when born and takes first bre ' human

entity and thus, unborn foetus cannot.be put on a higher

pedestal than the right of li woman. Thus,
&

fundamental right under t% Constitution of India

protects life and perso iberty which covers women. This

right of exercise of reproductive choice though is restricted
by Medica@ tion of Pregnancy Act, 1971, it also
rec protects her right to say no to the pregnancy

if ental or physical health is at stake. Thus, it is a
: gulated procedure.

21. We would like to refer to the decision of the Supreme
Court in the case of Suchita Srivastava and Anr. vs.
Chandigarh Administration® where it is observed that

there is no doubt that a woman's right to make reproductive

1 (2009) 9 SCC 1

24
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choices is also a dimension of “personal liberty” as &
understood under Article 21 of the Constitution of India. It is&
important to recognize that reproductive choice can he
exercised to procreate as well as to abstain fr ro@' g.

The crucial consideration is that a woman's r privacy,

dignity and bodily integrity should be ected.”

22. Advocate Ms. Manj '

discussion with the Head<of the Department of Gynaecology

ated that she had a

in J.J. Hospital where women prisoners in Mumbai are
referred in e regnancy. The Out Patient Department

(O. @re 8.00 a.m. to 12.00 p.m and it was found

t enerally women prisoners were brought to the hospital

out 11.30 a.m. to 12.00 p.m., hence, on that day,
@though the woman prisoner is examined, it is not possible to
carry out all the tests which are necessary in relation to the
pregnancy. Therefore, it was felt that it would be advisable

that the woman prisoner who is pregnant reaches the

hospital at about 8.00 or 8.30 a.m. and after examination,

25
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the tests can be prescribed and carried out on the same day &
by the afternoon and the tests results would be received by&

the evening, hence, by the time, the woman prisoner t
back to the prison, the entire tests and report r ue
to which the next step can be decided and t date of

operation / medical procedure can be-decided on that day

itself.
&

N

23. In Mumbai, when prisoners are to be taken to the

Court or hospital\it is the job of L.A. Squad to escort them,
however, it that except in cases of dire medical

em @L.A. Squad gives preference to prisoners
re>to be produced in the Court and sometimes,

fficient staff is not available to take the prisoners to the
@hospital. In case where there is no emergency, then that
prisoner is not taken to the hospital on that day and may be

taken to hospital after a day or two. In case of pregnant

prisoner, if the pregnancy has to be terminated, normally it

has to be done in 12 weeks as set out in Section 3(2)(a) or
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20 weeks as set out in 3(2)(b) of the Act provided it falls
under Section 3(2)(b)(i) or (ii). In cases of pregnancy, every@
day is important on account of growth of foetus. Once.a
woman prisoner is found to be pregnant an e es
that she wants to terminate the pregnancy, ould be
immediately referred to the hospital and.it should be ensured
that her pregnancy is terminat Jail Administration
and Escort Division to e O% as/ far as possible such
lady prisoner reaches hospital by 8.30 a.m. A female
prisoner cannot\ have access to facility of medical

terminatio o ancy if her case falls under Section 3 or
'alh

5 erefore not providing her with the facility

a @ forcing a woman to continue with a pregnancy

e does not want which by itself constitutes a grave injury
@to her mental health and as such would fall under Section
3(2)(b)(i) of the Act. Hence, such a pregnancy can be

lawfully terminated.
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24. We are further informed that in the prison, OPD case %
papers are maintained in loose format. In such case, there is&
risk of the case papers getting mixed up or lost. In r
opinion, it would be proper that in addition, an er'

is maintained in the jail in which brief detail patient

are given. The name of the prisoner,~medical problem and

follow up should be stated briefly: i register. This OPD
&
Register be produced for s% the Sessions Judge /

Magistrate who is depu to visit the jail.

25. Invie t bove, directions are given as under:-

(j @a mission into a jail / prison, every

prisoner of child bearing age shall undergo a

ine Pregnancy Test (UPT) within 5 days of being
admitted to jail.

(ii) Every woman prisoner of child bearing age

shall undergo a second UPT approximately 30 days

after admission into jail / prison in case the UPT

under 1(i) is not positive.
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2. In case, the urine pregnancy test is positive, the

Medical Officer shall inform the prisoner that she &
can get the pregnancy terminated if her case falls

under Section 3 or 5 of The Medical Termination @
Pregnancy Act.

3. If the prisoner indicates she wants to terminate the

pregnancy, her statement s e recorded by
the Jail Authority or l\>/led' fficer to that effect

and the record of th % be maintained. A
copy of that s ent” be forwarded with the

prisoner when she is referred to the hospital.

4. If th r indicates that she wants to terminate

regnancy, the Medical Officer and Jail

uperintendent shall ensure that woman prisoner is

sent on urgent basis to the nearest Government
Hospital to help her terminate the pregnancy. It is
made clear that they shall not wait for any order of
the Court if the case falls under Sections 3 or 5 of

the Act.

5. Every prison shall maintain "Prison OPD Register"

where details of every prisoner examined either by
29
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the prison medical officer / doctor or visiting doctor

are entered. Such register shall contain in brief (i) &
the name of the prisoner; (ii) convict or undertrial

number, (iii) the medical complaint of the prisone@

(iv) the advice of the doctor (including ref I @e

patient to the nearest government Hospital) and (v)

the date for follow up when necessary. The Prison

OPD Register be produced [ ection of the

Sessions Judge / Ma%istr ted to visit the

prison. X

6. The Jail Superintendent and escort division to

ensure t ch prisoner as well as other prisoners
need ical treatment in a hospital are sent to
spital as far as possible by 8:30 a.m. i.e when

.P:D opens.

@ 7. After discharge from the said hospital, the prison

authorities shall take due care of the woman
prisoner until she fully recovers from the medical

termination of her pregnancy.
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26. Copy of this order be forwarded for information and &

implementation to the following:-

(1) Principal Secretary (Home Department),@
Government of Maharashtra;
(2) Principal Secretary (Home Dep me
Prisons),
Government of Maharashtra;

(3) Principal Secretary (Women and Health),
Government of Maharashtra;

(4) Principal Secretary (H ),
Government of Maha

(5) Principal District ions’judge;
(6) Chief Metrop n Magistrate;

(7) Inspector General of Prisons;

ctor General (Prisons), Pune;
dents of all prisons in Maharashtra;

(1 edical Officers of Prisons in Maharashtra.

With these directions, the P.I.L. is disposed of.

@26. Before we part with this case, we wish to place on

record our appreciation for the valuable assistance rendered
by Advocate Ms. Manjiri Shah and Learned APP Mr. Arfan

Sait.

[ MRS. MRIDULA BHATKAR, ) 1 [ SMT. V.K. TAHILRAMANI, J. ]
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