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,'(Backgrbvmd paper presented at ‘the workshop on ﬁwim"
Movements,‘Hmnan Rights and the Taw 1n ﬁndia at The
_,Ret:pea,& ,Hmmg, near Mount Mary, ﬁandra Wasi'u B@%{ba‘y,

| from the z:nh - 30th Dec: 1989)

In onr: eXperience of the last 10 years of 1nterac‘&iirg

with WQmerl and thmr nnmero“s preb“lems, e :hmre fonnd

'
gl

«-‘.g;that the lawjand - speciflcally Pe"'ﬂﬂmal 1aky ‘have' |

5o rarely atpoﬂ. by women. to 611pp01‘t them in their r:-rggle
for an independent and dlgmfied 11fe or to re?li*ess
"":vin:lﬁSthBS egain.st them. All. gersonal la.ws nwe a ﬂeep :
; sex:ist bias.whl_ch comes from very basic p_atr;.archal_
assw"mpt-i'ons and cbncéptual frameworks, The few ‘
favourable laws that do exlst for women are dn.fficwlt

to implement. In such a Slt'llatlon where the statns

: pi’ wangn is sécondary, where 1n3ﬂstices againa them

. a‘nmmd and go scot free and theu- very exmtence is i

ds.fficnlﬁ, We need 1aws whlch w111 be in the 1nterests , e
il T e
of women and a p031t1ve force to brlng eqnallty and : *g

ﬁlgmty in the:Lr 11ves. o

To move tewards the foma-tlon of sucn a law, wer;,__' L

: th:i.nk that laws concerning marrlage, divome, ma;ﬁ- i :" ’
: tena.nce, custody of chlldren, gnardlanship a.nd adoptlon
whieh are civll m natnre and which affect the f*mtia-
mental rlghts of women and chl}dren shonld be _xjemcved
from the realm ofu‘t‘he 'relizions' and 'bersonal' and

‘be governed bjr a unifofm, égmﬂar and non sexist

‘eivil law,



.There Ha#e beén:seVéraiﬁatﬁEmnts 5y'laWyéf%'-grbﬁ§sﬁ;z
and concerned individnals’ to fovmwlate a Jhlform Civil
1Gode (UCC) These need to be shared in the form’ of a-
natlonal dlalogue between 1n$ellectuala as well as:”

o

W1th wnmen and thelr organisatlans. wlthln the Forum

-_we;mndertgok to stndy all the exiatlng persona& laws,
iy

.,draw up our suggestions for ehanges in 0rder to pnt

M“Tthan p, £orv§iscnssion.before the entire gronm and .

Vat a later stage touwomen and men of other gropr.Ak’ﬁ

,We mad@\a sPecial effort not to- 31mp1y reast to the

'_ex¥st1ng 1aws and brlng out.a series of amendmenus but

~f}fto bypass famll;az concepts,_reathink"them and formnlate' ot

onr. auggestlons. Mbre often than-not ‘there’ was confnsion,

"._dlfferlng V1ewP01n$s and ‘no QOnsensns*in:the frowp.

The followxng is the glst of onr. &1scu551ons Whlch lasted

for several weeks.»

MARRTAGH TAWS s A

-

K'We becan hw asklng the qnest;on how do we deflne marrlageV'

w0w1d we ca13 1t a sacrament or a contract 9 Between

,whom and why is marrlage an important 001al event °J@?

£ e ,j‘.., ._.,*M....(_ %r‘-

'After much debate,'ﬁe accepted:mat marrlége 13 a contvact

X

: .between'two consentino perSOnS above the;age of 18 years.
préveﬁ a contract is assumed to be. between two equals:‘
which is ggg ‘the caqé between men and women. *r0m our ‘

; personalé organisatlonal exoerlences and from a sorntlny
of the laws governing rlghts to the matrlmonla1 home,,

e wstody of children," dlvorce settlements/eii-ls clear that
bartnérs.Wifhin thelmarriégé contract do ngt-enjoy egnal
rights. The law should theréfore be mindfvl of this

when treating it as a contract.



At arrieges #nonuld be regiStered Refusal to register
- marriages shall be conslﬁered an offénca by law. At fhe
tlme of enterlnD into 'sunch a contraet neltner of the partles

shonld be a co-party to ‘any other snch contract,; ff

Lo Bt

B2

It is pOSSlhle that there 1s a: lapse on part ﬁf,the g
Qahabltlng partnerscf Ie cehabltatxen is proved,- in‘spite
ii«afgmcaxnawx;ags andinon reglstration, itwill be dcemgd to
be a marxiaga and ragistersd, anﬁ tha righﬁs ﬁhic” accrueAj"
to marrled partners wonl& aacrne to 'sheH par%n:_‘ ai ;ﬁ :

X

Marrlage is net only for the nnrposes ot procreatlan 1t
is and can be prOJected as a comnanlonshlp GOHtract in

~

_ whlcn two nersons are commlttlng themselves to each ;R- ﬁfﬁ'
'"'Jthéé." Sd no prohibltcry dpgrees wi 11 be éon31dered here;_‘SH
&nd all ma;rlages will be cbnsidered valid so 1ong as ; |
’ they are registered, and .50 long ag both the sﬁnsentin0
partles afe above the ége of 18 years, and S0 long as. ‘
; there is no sub81st1ng prior marriage contﬂact. Two
persons may ente“ into an agreement before thelr marr;age‘
- or ﬂurxng thE1r marr;ége while cohabltlng 1n Whiéh they
agree on their reSpeatlve rlghts and obligatxons undgr
th@ marmiage”orfupan Ssparati oy dmssolution of the:i ‘:
mamtiage or: npon ﬁeath,lnclndlng. | ; i

b) -~ ':‘:Malnttinance; el 5 e |
q}5“‘;thﬁ Iight to dEClde on the edncatlon and

btralnlng of thelr chliﬁven,but not the rlght
to custody of or access %0 thelr chlldran.
q:::éna"” o s oy :
ay any other matter in e settlement ‘of their

‘affalrs
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Similéx r*vh I showld apply to two nerson@ WhO are M.'

,COhﬂbleHg but not marrleda

In tne deturmlnamLon of any. matter reanectlng the aupoort.
,yedvoatiOn or custody 9f ox a@cess toi a child, the ﬁ&ﬂrt

' j_xpay dl’srggar& any provision of a mmaga e@n‘b?ﬁc%"’where. :

All nrOperﬁy acquired after:the‘date of marrlage
4 G and b b

reqldaﬂtlal nouse 13 p“TCh&bed 1nsh£ name cf 3ither of the
iparties it wil L e deamed to be. the joznt prOperty of both

By

| the parties,

;”Zkfff‘ The Wlfe shonld have the nncondltlonal rlght to

,r651de in. the matrlmcnlal home._

: : The hnsbana shpuld ngtxb% per@ltted.tm aell theUJ
/"matrlmonial homp Wlthoﬁh,thﬁ cgpsent 0f the wifey: ¥43§¢$

such qale wonld be vowd ,-,ﬁﬁu, 5 e g i

e

e ﬁag'ﬁnsbana 1s‘a<£éﬁént' héAishﬁot~éﬁ£it1ed’%6.

asurrepder the tenamcy except in’ favour of the wife. iny

t

such sn"*ender Manlé be v01d.-J

] 3 A
L

Sle i vohqbittpes N131 have the same rlghts as fhose nnder
; : ' elther i :
the Wﬂrﬁxagc voturact. ki j of the cohabltees breaks

tke contrast it w1ll bn con51der d an offense. The aogrleved

cohavittss can claim naintenans e et



be a prOV‘lSlOl’l for leOI‘CG‘u . Marria@

1,«,'1 _:‘

c)rce co;né% '-;frﬁi!t il

' o“f need, ﬁhe State should pI‘OVlde the w;,fe and

ch:.ldren with hows1ng or other baslc amen:!.ties.



/ ejtlemen 3. ‘,'“- e & %
) the court shon]d direct payment @f a'..“_

/’-.,F
---‘homé‘.P She shonla get thwuncOndltJ.Onal rlght to the
With the oreakdown of marr:.age, should a w1fe demand 2
malntenance f”rom.her husbami,;,or\fenl for hersalf Gn.ven
; "
M @m, there amm i
Nmalntenama belng naié off 1n ona /lump snm and not

In cas& it ié *ﬁbt po _:ble to pay at one time, an amomt

eqwal to the minimvm of ‘l:hr e moﬂth s malntenance shonld

be deposited with the conrt.
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Wherever poss:.ble tha.s ;noney should be cut from h

2t :Ln her physs.cal and emo‘clonal labowr into. he . l»'..;*- :

| theage of the wite.

¢ A e p 5
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ThlS glves an 1dea of the yea:rs the Wife has‘pn‘b'

,‘-

the career advancement of the hlsband dwrlng the
perlod of marrlage which is mostly always accomp-

1ished at the expense of the wife's career.
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1'sub3ect to an upward bnt not a doanard rev151on.f

€)  non payment of malntenance ‘shovld” be con51dered a

B crlmlnal offence, ’ The'01v1l eon“* sﬁowtﬁ also have

 the power to attach the hwsband's pTOperﬁy-{

‘ should be done away withé iBwt iP nﬁt the’father than who
showld be the guardlan of the chlld 9’,'

LH?”i i;ﬁ}$ame felt that “the. mother ahowid'%e‘tha’natural gnavdianJ

; "ifga_becawse dt challenges the COmmoniy accep e& concept of
A:_paternity Also women as natwral gnardlans dam'63811y |
"-;get ewstody of ch11dren.'

r"‘_

2D . ;
L & Il ol Chae

é;'?A second alternatlve was that the mother sho:ld be COns1d-
ered thenatural gnardlan bn+ on separatlon of the parents

o ) the one who. gets the custody of the chlld‘uhonld be

Eait
~-namEd the natwral gnard1an. This it was felt was necé;
b, - ,saary to safeguard the 1nterésts of: tﬁehéhflﬁ“  7*7

£oS N oL i o e A ‘v % : ‘¥, ),
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§L:’Natural gnardianshlp shonld be shared between the tWO

. parents beoause no one o;rSOn shoul ghava absolute _‘Q

"'right over the chlld

-~

4,nfBoth the parents be consmdared natwral gnardlans bﬂt ‘
' on separatlon the,one who gets cnstody shonld be named -

: 35 =
as gnardlan. o _ T S

-

In cnustody of children cases, we felt that the,ehild's

~

welfare and interests shonld be taken into accomt becanse

LK IR B



A

G separately prOV1ded for.:

care to offer. Mp1n+enan0e of the Chlld should ba

gk ‘\, ;

IS T R i b R s B e
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b) worklng mothers shonld notbe disentltled fcr cnstoﬁy&

f Rather the State shOW1d prOVlde for creches for woxking

e

women. L‘ﬁfﬁ g

alcohollsm ors, v1olent behaVLDur toWards W1fe, chlld.ér

i others should aisemt:,tle the fathezr from: gettlng

.f?'

cuﬁtody of the,ohild.;

In case'the mother is granted custo&y, Shq,and the

Chlld 31'10?11(1 bé allowed 'EO use the family hﬁme. s i)

. PROPERTY LAuS.

¥ personal laWs are blased agalnst women in relatlon 5

5

to 1pher1t&nce. Hinduw laws commonly cohgldered to be




-progressive t00 have an inbuilt pregudice against women,’
’Mltakshara school of law, an which most Hindu laws are
based ‘holds that all proPerty m1st remain withln the -
bounds of the famlly., In actuallty thiB means that prOperty
- mnst remain with male heirs because it is ass“med that women
w111 marry and move to their husbands homes.
It is this concept of'patrl-locallty ‘which is one of the :

‘

main reasona fog women being dlsinherited from famlly

-«

*%ultural and rEILQiOUS nractices like ceremonies related
to death, shraadh etc. Parents eXpeot their sons to whom e :
_they pass on' their proPerty to look after them in their‘old o

\
1
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”.When should a woman ask for her 1nher1tanoe 21 There was
a heated dleUSSlOH on whether she showld aemand her
inheri tance at ‘the time of attain;ng adulthood, ‘at marriégé
or at the tlme of her parent s Aeath. “‘This question whlch
is never ralsed in the case of sons becomes- relevant Tor.:
'-Women fcr several reason@. ?he only way a daughter geta
any Share of fa.m11y property is: 1n the fom of dowmr and e
wedding expenses.- This creates a pressqre,of marrlage 7
-on Women._ The unmarried daugﬂ“ér Who lb assumed ﬁo b
.dependenﬁ on the famlly is not coqskde“ed for 1nher1tence. 
'_-DOWry is. glven mn the form of mayment' to the brl&egroom é
/ famlly, as consnmar gooda and laV1sn feasts.’ Very little‘
money or JeWelry actually rema~ns W1th the woman._‘

In opp031ng the dowry practice, We mlvht be creatrﬁg a
situation in which the woman may not get any 1nner1tancé'
from her natal famlly. Thls might also make hgr already
weak pOSlthn Weaker in the matrlmonlal home. In case

of divorce or desertion the woman conld if she had her
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‘share of: prerrty choose to llve independently or return

to -her natal home with ‘.’h.ei' ';gi-nh_".e‘z,'j.t;angje s,

-

3 thlnkingiwithln,the grvup said tha@[WOm"

law shenld make it cﬁnpuleory bha’f h/ar prppeﬂ:y emnat

P

e eranafernea M,gif’l;ea o thez ‘husband ‘0T rhis dyioa
.'_for at leaet 10 to 15 years. This W111 help in strengths';.
o ening her position V].S -a-vis her natal .and matrimonlal
_ﬁ:homee.f The time of givlnO 1nher1tance ie very 1moortant
beoa«:se if delayed t111 a:fter death of *he parents it \
o 13 p0531b1e that it can be transferrei to the sens or: ';‘:ua”

use& up, _;_

e Lo G L e i ; 3
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D thefetherﬂhand, parehﬁe may.nﬂtqhé_iﬁiegpoeitipn“si“

~to dlvlde property or give 1nher1tance when they are.

allve. At the tlme of marriage ar when they become adults

';/ woman greitoo young tQ.assert for thelr rights.;‘; -

o Imul enentatian ma.ghtf-"mean eon:f‘lm’t or goin,g to conrt -

which would alienate them :from ‘theig‘ femlly and onl,y,' e
; ;ereﬁore j:t ie better :go streng:%hen'

eupport struetur 3
‘ sgwomen S inherltence laws by ensurlno that no Will be .
consldered vahd 1f it dl smhemts the aaughter, it Both
sons and da&ghters should get eqzal sharee of the
: ‘pr0p6r$3-: Any decument whlch waives th; daughter 8 ;;ﬂ;
right to prepe:ﬁ:y in favoux of either[,her brnthem m
,should be con31dered 1nva11d., R e g

The following pOlnts also emerged‘
o, shonld there be a distinction between co-parcenary

. or ancestral prOperty and self acquired property ?



i in the case of the fat{her dylng 1ntestate all prOperty %
should be equally lelded ‘b%ween the Wite and chlldren
and 1n thelr absence to hla pa.rents. Slmllarly an; the

5 case of “the mother &ying 11: should firstly go ato her
children, 1n their absence to her hnsband ’_;md 11’ ne:.ther
\yher- ‘"}cmldren nor hquand are allve then to her parents \

! _"ré{h‘er than her husband's barents,r : *,7_ 3 5

_—..»Jf,if?"’f'ﬂ ‘7’"’ "VE{ faiod

‘,alWays 1oose ouf; on ‘thelr right 'to"‘é’&fi«:{aweﬁﬁlng :
"*"_I‘a .

; there some Way J.Il whlch +he,y can be compensated .

R e AR gy o ':"g«gﬂ,
Sl

‘;.{*h-efe "ﬁre«@'erha'p'sl'ﬁany--areas we havavA né-t 'touéh-.ea -upbn’.‘,' =

_Jhxs p@per ig. not memt to e, B sc,hrola.rly p:.ece on th,e_t .

.-.,

: proﬁlﬁms »Of persthaal laws and t"he um.form c:w;ll code. e But :
; f';'more as g startlng‘ p«omt ”for dlalogﬂae and: deba.te ﬂn Women g

.‘VlSlOIl of a i:ruly egal‘itarié.n and SeCUlal‘ eivil code.

PECOEITMEL S i v e ampno g s ;

N

No one can have any grlevanca abou.t the fact that a.ll

: the e;c},istlng .(:Laws ahoald be.s:.molifa.ed. : The_'}am:'”ly conrts , '

'Act h&s fa;,led to do this. By placlng emohas:_é on'thé"

Pmﬁg :
is. lost in attemp‘tmng 15'0: wpatch wp an already broken marriage.

fﬂhe on]y Wa,y in which cases ca.n be hastened LS ;by adopt;,ng

certam 4&rastic changes inét he preqe,dural law,

.5 _whether a case for breach of contract 1~ fz ed by o4 5
..-“ / i £

the wifé or "the husband 1’5 is invarlably the woman

who is in 1mmediate need of rellef. ‘ .
3 o : i

2. No prior notiée of‘ﬁiéi‘i'i'a;ge is ":re'q’li:ti*e'd’"j to be

given... 7~
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®

A case for breach of marrlage centract can. be flled

~.at elther the place where the coﬁhxact was entered

into or where the partles to the gon$ract were re81ding

;together or at the pla¢e where egther‘ of the part16$
 is re81d1ng. Thw

‘A 'case’ for aivcrc,é' c‘an'-b'é‘_filéd at :-any -t‘-imé,.{ i

5srfThe petitlon a;ould briefly state the facts, 'I%fig"”’ﬂ“

s ,qﬂt nat:asastw «tha:t Ay allegaticmﬂ bs mdm ir
vmalntenance is asked 4or details of the iﬂbome agd.

e A e

: assets of the _pETSoR LrOmxnhom malntalnance is claimed

il sheuld ha apecified.\»lf the w1fe 1s net aware of .

'therhqaband's asseﬁs, the court should, W1thin 7 days

}»*@ -

'of the filing of ‘the case. Rttt the hnsband to

decl‘;a&'e ms assetrs@ If he fails to o 8o me W

f’ﬂ~réhould take.all neces$ary steps tq make the lnfcrmation

- o seperate évi&ence ongh% to be led in thls:

g

"~_;immediately paSS contempt and/or attachment orderﬂ-

g

avallable and forthw1th pass neoessary orders. :

.The husband Shculd,depOSIt the erount Wlthln 7 &aya
0T the order.' If he falls Yo dc so, upon an .

-

 app11cat10n'being ma&g by the W1fe the c0urt should

b

-In a dlvorce case the “court shéuld £ rsffpéﬂs:ordef%-

on the economlc oblifqtlons, custoiy and guardianship

of chlldren and only then a. dlvorce order.

£
e

*_The emphasis on marfiage.eaunselors-shoula be

v

-done away with, -Ifﬂa-woman wishés'to:have a

representative of a woman's organisation to represent

her she shonld be allowed to do so.



