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ACT:

Intestate Succession to the property of a nenmber of the
Indian Christian Comunity IN the territories originally
formng part of the erstwhile State of Travancore - Merger
of State of Travancore with State of Cochin in July 1949 and
enactnent of Part States (Laws) Act, 1951 providing for
extension of certain Parlianentary statutes to Part States
Consequential effect of the extension of Indian Succession
Act, 1925 - Whether the Indian-Succession Act, 1925 or the
ol d Travancore Cochin Succession Act 1092 (Kol l'an Era) will
govern the intestate succession fromthe date of extension -
I ndi an Successi on Act, section 29(2), scope of - Legislative
devi ce of incorporation by reference, expl ained.

HEADNOTE:

Prior to July 1949, the State of Travancore ‘'was a
princely State and the lawin forcein the territories of
that State in regard to intestate succession to the property
of the menbers of the Indian Christian Conmunity was the
Travancore Christian Succession Act, 1092 (Kollan~ Era)-.
Under the said Act, a widow or nother becoming entitled
under sections 16, 17, 21 & 22 shall have only life interest
termnable at death or on remarriage and a daughter shal
not be entitled to succeed to the property of the intestate
in the same share as the son but she will be entitled to
one-fourth the value of the share of the son or Rs. 5000
whi chever is less and even this amunt she wll ~not be
entitled on intestacy, if Streedhanom was provided or
promised to her by the intestate or in the life time of the
intestate, either by his wife or husband or after the death
of such wi fe or husband by her or his heirs.

In or about July 1949, the forner State of Travancore
nerged with the fornmer State of Cochin to formPart State of
Travancore-Cochin. Wth a viewto bringing about uniformng

of legislation in the whole of India, including Part-B
States, Parliament enacted Part States (Laws) Act, 1951
provi di ng

372

for extension to Part States certain Parlianmentary Statutes
prevailing in rest of India, including the Indian Succession
Act, 1925. As to the inpact of the extension of the |Indian
Succession Act, 1925, that is to sag, whether it inmpliedly
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repeal ed the Travancore-Christian Succession Act, 1092,
di vergent judicial opinions were handed over one by a Single
Judge of the Madras Hi gh Court and the contrary one by the
Di vision Bench of the Madras H gh Court and the forner
Travancore Cochin Hi gh Court. The petitioners therefore,
have now challenged, under Article 32 of the Constitution

Sections 24, 28 and 29 of the Travancore Christian Act, 1092
as unconstitutional and void.

Al'l owi ng the petitions, the Court,

N

HELD: 1.1 On the coning into force of Part-B States
(Laws) Act, 1951 the Travancore & succession Act, 1092 stood
repeal ed and Chapter Il of Part V of the Indian Succession
Act, 1925 becane applicable and intestate succession to the
property of nmenbers of the Indian Christian community in the
territories of the  erstwhile State of Travancore was
thereafter governed by Chapter- Il of Part V of the Indian
Succession Act, 1925. [382 D E]

1.2 The Indian Succession Act, 1925 was enacted by
Parlianment with a view to consolidating the |aw applicable
to intestate -and testant succession. This Act being a
consolidating Act replaced many enactnments which were in
force at that time dealing wth intestate and testant
successi on including the1ndian Succession Act, 1865. So far
as Indian Christians are concerned, Chapter |l of Part V
contains rules relating to intestate succession and a
fortiori on the extension of the Indian & Succession Act,
1925 to Part State of Travancore Cochin, the rules relating
to intestate succession enacted in Chapter Il of Part V
woul d be applicable equally tolndian Christians in the
territories of the former State of Travancore. [377 H, 378
A-B, F-Q

1.3 Sub-section 2 of section 29 of the " Indian
Succession Act, 1925 did not save the provisions @of the
Travancore Christian Succession Act, 1092 and therefore, it
cannot be said that despite the extension of the Indian
Succession Act, 1925 to Part State of Travancore-Cochin, the
Travancore Christian Succession Act, 1092 continued to apply
to I ndian
373
Christians in the territories of the erstwhile State of
Travancore. [378 H, 379 A-B]

Wien the |Indian Succession Act, 1925 was extended to
Part-B State of Travancore-Cochin every Part of that Act was

so extended including Chapter |1 of Part -V and the
Travancore Christian Succession Act, 1092 was a |aw
corresponding to Chapter Il of Part V, since both dealt with

the sanme subject matter, nanely, intestate successi on anong
Indian Christians and covered the same field. ne fact that
Travancore Christian Succession Act, 1092 confined only to
laying dowmn rules of intestate succession anong the |ndian
Christians while |Indian Succession Act had a nuch w de
coverage cannot lead to the conclusion that the Travancore
Christian Succession Act, 1092 was not a | aw correspondi ng
to the Indian Succession Act. Further by Section 6 of Part
States (Laws) Act, 1951 the Travancore Christian Succession
Act, 1092 stood repealed in its entirety. Wen section 6 of
Part States (Laws) Act, 1951 provided in clear and
unequi vocal terns that the Travancore Christian Succession
Act, 1092 which was a law in force in part States of
Travancore- Cochin corresponding to Chapter Il of Part V of
the Indian Succession Act, 1925 shall stand repealed, it
woul d be nothing short of subversion of the Ilegislative
intent to hold that the Travancore Christian Succession Act,
1092 did not stand repeal ed but was saved by section 29 sub-
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section (2) of the Indian Succession Act, 1925. [380 A-H
381 A-B]

Sol onon v. Muthiah [1974] 1 ML.J. Page 53; D. Chelliah
v. G Lalita Bai, A l.R 1978 (Madras) 66 (DB) referred to.

2. The legislative device of incorporation by reference
is a well knowmn device where the |legislature instead of
repeating the provisions of a particular statute in another
statute incorporates such provisions in the latter statute
by reference to the wearlier statute. It is a legislative
devi ce adopted for the sake of convenience in order to avoid
verbatim reproduction of the provisions of an earlier
statute in a later statute. But when the |egislature intends
to adopt this legislative device the | anguage used by it is
entirely distinct and different fromthe one enployed in
section 29 sub-section(2) of the Indian Succession Act,
1925. The opening part of section 29 sub-section (2) is
intended to be a -qualificatory or excepting provision and
not a provision for incorporation by reference. [381 H 382
A-C
374

Kurian Augusty v. Devasay Aley, A |l.R 1957 Travancore
Cochin Page 1 distinguished.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition (Cvil) No.8260
of 1983 etc.

(Under Article 32 of the Constitution of India.)

Ms. Indira Jai Singh, Ms. Kamni Jaiswal for the
Petitioners.

G Viswanath lyer, GP. Pai, V.J. Francis, S.Sukunmaran,
DN. Msra, P.K Pillai, C. S Vaidyanathan, O P.  Sharna,
Hemant Sharma, R N. Poddar and Madhu Mool chandani for the
Respondent s.

Mandi t a Pandey, M's. K Hi ngorani and Ms. Rekha Pandey
for the Intervener.

The Judgrment of the Court was delivered by

BHAGWATI, C.J. These Wit Petitions rai se an
interesting question as to whether after the conming into
force of the Part States (Laws) Act 1951, the Travancore
Christian Succession Act 1092 continues to govern intestate
succession to the property of a nmenber of the 1ndian
Christian Community in the territories originally formng
part of the erstwhile state of Travancore or s such
i ntestate succession governed by the Indian Succession Act
1925 and if it continues to be governed by the Travancore
Christian Succession Act 1092, whether sections 24, 28 and
29 of that Act are wunconstitutional and void as  being
violative of article 14 of the Constitution. This guestion
is of great inportance because it affects the  property
rights of women belonging to the Indian Christian Comunity
inthe territories of the former State of Travancore. It is
not necessary for the purpose of deciding this question to
refer to the facts of any particular Wit Petition. It wll
be sufficient to trace the history of the legislation in
regard to intestate succession to the property of nmenbers of
the Indian Christian Cormmunity in the territories formng
part of the erstwhile State of Travancore.

Prior to July 1949 the State of Travancore was a prince
b state and the lawin force in the territories of that
state in regard to intestate succession to the property of
nmenbers of the Indian Christian community was the Travancore
375
Christian Succession Act 1092. mis Act was promnul gated by
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Hi s Hi ghness the Maharaja of Travancore with a view to
consolidating and anending the rules of |law applicable to
i ntestate succession anong Indian Christians in Travancore.
The statenent of objects and reasons for enactnent of this
Act provided that "the usages of the various sections of the
Christian community do not agree in all respects. Separate
legislation for the various sections of Christians is
neither desirable nor practicable and is likely to lead to
much litigation and trouble. It is therefore thought
necessary to enact a common law for all the various sections
of Indian Christians.” Section 2 of the Act accordingly
provi ded:
"Except as provided in this Act, or by any other
law for the tine being in force, the rules herein
contai ned shall constitute the |aw of Travancore
applicable to all cases of intestate succession
among the menbers - of the Indian Christian
conmuni ty".
Sections 16 to 19 laid dawn the rules of law applicable to
i ntestate succession anong | ndian Christians. The contention
of the petitioners was that these rules discrimnated
against wormen by providing inter-alia that so far as
succession to the immovable property of the intestate is
concerned, a w dowor nother becom ng entitled under secs.
16, 17, 21 and 22 shall have only life interest term nable
at death or on remarriage and that a daughter shall not be
entitled to succeed to the property of the intestate in the
sane share as the son but that she will be entitled to one-
fourth the value of ‘the share of the son or Rs. 5,000
whi chever is |less and even to this anpbunt she will not be
entitled on intestacy, if ~Streedhanom was provided or
prom sed to her by the intestate or inthe Life tinme of the
intestate, either by his wife or husband or after the death
of such wife or husband, by his or her heirs and on account
of such discrimnation these rules were unconstitutional and
void as being violative of article 14 of the Constitution.
On the viewwe are taking as regards the consequentia
effect of the extension of the |Indian Succession Act, 1925
tothe territories of the former State of Travancore by
virtue of Part-B States (Laws) “Act, 1951, it is not
necessary to examne this challenge to the constitutional
validity of the rules laid down in the Travancore Christian
376
Succession Act, 1092 and we do not therefore propose to
refer to themin detail, as that woul d be a futile exercise
and woul d unnecessarily burden the judgment. But it is
relevant to point out that sec. 30 of the Travancore
Christian Succession Act, 1092 specifically ‘excluded the
applicability of the rules laid down in secs. 24, 28 and 29
to certain classes of Roman Catholic Christians of the Latin
Rite and also to certain Protestant Christians living in
certain specified Taluks, according to the customary usage
among whom the male and fenale heirs of an intestate share
equally in the property of the intestate and proceeded to
add ex nmmjori cautela that so far as these Christians are
concerned, nothing in secs. 24, 28 and 29 shall be deened to
affect the said custom obtaining anbng them This was the
l aw whi ch governed intestate succession to the property of
menbers of the Indian Christian conmunity in the territories
of the former State of Travancore.

In or about July 1949 the forner State of Travancore
nerged with the forner State of Cochin to formPart-B State
of Travancore - Cochin. mere were also other Part-B States
formed out of erstwhile princely States and they were
Hyder abad, Janmu & Kashmir, Madhya Bharat, Msore, Pepsu
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Raj ast han and Saurashtra. Wth a view to bringing about
uniformty of legislation in the whole of India including
Part-B States, Parlianment enacted Part-B States (Laws) Act,
1951 providing for extension to Part-B States of certain
Parliamentary Statutes prevailing in rest of India. Two
sections of this Act are material, namely, sec.3 and 6 and
they provide inter-alia as foll ows :
"3. Extension and a t of <certain Acts find
O di nances
The Acts and Ordinances specified in the Schedul e
shall be anended in the manner and to the extent
therein specified, and the territorial extent of
each of the said Acts and Odinances shall, as
fromthe appointed day and in so far as any of the
said Acts or Odinances or any of the provisions
contained therein relates to matters with respect
to which Parlianent has power to nake | aws, be as
stated in the extent clause thereof as so amended.
377
XX XX XX
6. Repeal s and Savi ngs
If imediately before the appointed day, there is
in force in any Part State any |aw corresponding
to any of the  Acts or Odinances now extended to
that State, ‘that law shall, 'save as otherw se
expressly provided in the Act, stand repeal ed:"
The Schedule to this Act referred to-several statutes and
one of these statutes was the |Indian Succession Act, 1925.
The expression "the States", whereever occurring in the
I ndi an Succession Act, 1925 was substituted by the word
"India" and a new definition was introduced in clause (cc)
of sec. 2 of that Act defining "India" to nean "the
territory of India excluding the State of Janmu & Kashmr".
The effect of sec. 3 read with the Schedule was to extend
the provisions of the Indian Succession Act, 1925 to al
Part-B States including the State of Travancore-Cochin with
effect from 1st April, 1951 which was the appointed date
under the Part-B States (Laws) Act, 1951. The question'is as
to what was the inpact of the extension of -the /Indian
Succession Act, 1925 to the territories of the State of
Travancore - Cochin on the continuance of the -Travancore
Christian Succession Act, 1092 in the territories formng
part of the erstwhile State of Travancore. Did the
introduction of the Indian Succession Act, 1925 have the
effect of repealing the Travancore Christian Successi on Act,
1092 so that from and after 1st April, 1951, intestate
succession to the property of a nmenber of the Indian
Christian community in the territories of the former State
of Travancore was governed by the Indian Succession / Act,
1925 or did the Travancore Christian Succession Act, 1092
continue to govern such intestate succession despite the
introduction of the Indian Succession Act, 1925? This
guesti on has evoked di vergence of judicial opinion, a single
Judge of the Madras High Court taking one view while a
Di vision Bench of the Madras Hi gh Court as al so the forner
Travancore Cochin Hi gh Court taking other view. W shal
proceed to consider which viewis correct
The | ndian Succession Act, 1925 was enacted by
Parliament with a view to consolidating the |aw applicable
to intestate
378
and testanentary succession. mis Act being a consolidating
act replaced many enactnments which were in force at that
time dealing with intestate and testant succession including
the Indian succession Act, 1865. Part V of the Act relates
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to intestate succession and it consists of a fasciculus of
sections beginning wth sec. 29 and going upto sec.56. The
rules relating to testate succession are to be found in Part
VI of the Act which conprised 23 Chapters comrencing from
sec. 57 and ending with sec. 191. W are concerned here only
with intestate succession and hence we shall confine our
attention to Part V of the Act. Sec. 29 which is the first
section in Chapter | of Part V deals with the applicability
of the rules contained in that Part. This section is
material and hence it would be desirable to set it out in
extenso :

"29. Application of Part

(1) This part shall not apply to any intestacy

occurring before the first day of January, 1866,

or to the property of any H ndu, Mihammadan

Buddhi st, Sikh or Jai na.

(2) Save  as provided.in sub-section (1) or by any

other ~law for the ‘time being in force, the

provisions of this Part. shall constitute the | aw

of India in all cases of intestacy.
Chapter Il _of Part V |lays down the rules governing intestate
succession in case of persons other than Parsis and that is
made cl ear by sec. 31 which delcares that nothing in Chapter
Il shall apply to Parsis. Chapter IIl enacts special rules
for Parsi intestates “and lays down what shall be the
principles relating to intestate succession anong them It
will thus be seen that so far as Indian Christians are
concerned, Chapter Il of Part V contains rules relating to
i ntesate succession and a fortiori on the extension of the
I ndi an Succession Act, 1925 to Part State of Travancore
Cochin, the rules relating to intestate succession enacted
in Chapter |l of Part V would be applicable equally to
Indian Christians in the territories of the former State of
Travancore. But the respondents sought to resist the
applicability of these rules on the ground that sec. 29 sub-
sec.(2) of the Indian Succession Act, 1925 saved the
provi sions of the Travancore Christian Successi on Act,
379
1092 and therefore despite the extension of the /Indian
Succession Act, 1925 to Part State of Travancore Cochin, the
Travancore Christian Succession Act, 1092 continued to apply
to Indian Christians in the territories of the erstwile
State of Travancore. mis contention urged on behal f of the
respondents is plainly unsustainabl e and cannot be accepted.

The principal infirmty affecting this contention is

that it overlooks the repealing provision enacted in sec. 6
of the Part State (Laws) Act, 1951. This section provides
that if immediately before the appointed day, that is, 1st

April, 1951, there was in force in any Part State any | aw
corresponding to any of the Acts or Ordinances extended to
that State, that Law shall, save as otherw se “expressly

provided in Part State (Laws) Act, 1951 stand repealed. Now
the I ndian Succession Act, 1925 was extended to Part State
of Travancore-Cochin by virtue of sec. 3 of Part State
(Laws) Act, 1951 and if therefore, there was in force in
part State of Travancore-Cochin any |aw corresponding to the
I ndi an Succession Act, 1925 imediately prior to 1st April

1951, such law would stand wholly repeal ed. The petitioners
contended that the Travancore Christian Succession Act, 1092
which was admttedly in force in Part State of Travancore
Cochin imediately prior to 1st April, 1951, was a |aw
corresponding to Chapter 1l of Part V of the Indian
Succession Act, 1925 and this law, nanely, the Travancore
Christian Succession Act, 1092 nust consequently be held to
have been repealed in its entirety on the extension of the
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provi sions of Chapter Il of Part V to the Indian Succession
Act, 1925 to the territories of the former State of
Travancore and if that be so, the continuance of the
Travancore Christian Succession Act, 1092 coul d not possibly
be regarded as saved by sec.29 sub-sec.(2) of the Indian
Succession Act, 1925. nme respondents made a faint attenpt to
conbat this argunent by urging that the Travancore Christian
& Succession Act, 1092 was not a |law corresponding to the
I ndi an Succession Act, 1925 since the latter Act had a much
wi der coverage in that it dealt not only with rules relating
to intestate succession anmong I ndian Christian but also laid
down rules of intestate succession anobng Parsis as also
rules relating to testate succession, while the Travancore
Christian Succession Act, 1092 was confined only to |aying
down rules of intestate succession anong |ndian Christians.
This plea urged on behal f of the respon-

380

dents i's wholly fallacious. It ignores the basic fact that
when the /Indian Succession Act, 1925 was extended to Part-B
State of ' Travancore-Cochin every Part of that Act was so

extended including Chapter Il —of Part V and the Travancore
Christian Succession Act, 1092 was a |aw corresponding to
Chapter Il of Part V, since both dealt with the same subject

matter, nanely, intestate succession anong |Indian Christians
and covered the same field. W nmay point out that M.
Justice Ismail of the Madras High Court sitting as a Single
Judge of the Madras Hi gh Court recognised the validity of
this position in Solomon v. Mithiah; [1974] 1 Madras Law
Journal 53 and held ‘that "the -conclusion is ‘irresistible
that the Travancore Christian Succession Regulation Il of
1902 is a law corresponding to the provisions contained in
Part V of the Indian Succession Act, 1925 so far as
Christians are concerned". me |earned Judge follow ng upon
this view held that the Travancore Chri stian Succession Act,
1092 was wholly repealed by virtue of sec.6 of Part States
(Laws) Act, 1951 and it could not be held to have been saved
by sec.29 sub-sec. (2) of the Indian Succession Act, 1925.
This conclusion reached by the |earned Single Jugde was
overrul ed by the Division Bench of the Madras High Court in
D. Chelliah v. G Lalita Bai, A I.R 1978 (Mud.) 66, but
even this decision of the Division Bench while disagreeing
with the conclusion reached by the |earned Single Judge
accepted the position that the Travancore Christian
Succession Act, 1092 was a law corresponding to Part V of
the Indian Succession Act, 1925. And if that be so, it is
difficult to resist the conclusion that by sec. 6 of Part
States (Laws) Act, 1951 the Travancore Christian Succession
Act, 1092 stood repealed in its entirety. \Wen sec.6 of Part
States (Laws) Act, 1951 provided in clear and unequivoca
terms that the Travancore Christian Succession Act, 1092
which was a law force in Part States of Travancore-Cochin
corresponding to Chapter 1l of Part V of the |Indian
Succession Act, 1925 shall stand repealed, it would be
not hi ng short of subversion of the legislative intent  to
hold that the Travancore Christian Succession Act, 1092 did
not stand repealed but was saved by sec.29 sub-sec.(2) of
the Indian Succession Act, 1925. O course, if there were
any provision in Part States (Laws) Act 1951 expressly
providing that the Travancore Christian Succession Act, 1092
shal | not stand repeal ed despite the extension of Chapter |
of Part V of the Indian Succession Act 1925 to the
territories of the former

381

State of Travancore, then undoubtedly the Travancore
Christian Succession Act, 1092 woul d not have stood repeal ed
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and woul d have been saved. But admttedly there 18 nothing
in Part States (Laws) Act, 1951 expressly saving the
Travancore Christian Succession Act, 1092. The only argunent
urged on behalf of the respondents was that sec.29 sub-sec.
(2) of the Indian Succession Act, 1925 had the effect of
saving the Travancore Christian Succession Act, 1092 and the
latter Act therefore continued to govern Indian Christians
inthe territories of the forner State of Travancore. Now
this contention of the respondent nmight perhaps have
required some consideration if the Travancore Christian
Succession Act, 1092 had not been expressly repeal ed and an
argunent had been raised that by reason of the extension of
the I ndian Succession Act, 1925, there was inplied repeal of
the Travancore Christian Succession Act, 1092. Then perhaps
an argunent could have been advanced that though both
Chapter Il of Part V of the Indian Succession Act, 1925 and
the Travancore Christian Succession Act, 1092 covered the
sane field and dealt ~wth the sane subject matter, nanely,
i ntestate succession anong Indian Christians, there was no
implied repeal of the Travancore Christian Succession Act,
1092 by the extension of Chapter Il of Part V of the Indian
Succession Act 1925 and the continued operation of the
Travancore Christian Succession Act 1092 was saved by sec. 29
sub-sec. (2) of the Indian & Succession Act, 1925. W very
much doubt whether such an argunent woul d have been tenable
but in any event in the present case there is no scope for
such an argunent, since the Travancore Christian Succession
Act, 1092 stood expressly repealed by virtue of sec.6 of
Part States (Laws) Act, 1951.

It was then contended on behalf of the respondents,
though faintly, that by reason of section 29 sub-sec.(2),
the Indian Succession Act, 1925 nmust be deenmed to have
adopted by reference all laws for the tinme being.in force
relating to intestate succession -including the Travancore
Christian Succession Act, 1092 so far as Indian Christian in
Travancore are concerned. This contention was sought to be
supported by reference to the decision of the Travancore-
Cochin H gh Court in Kurian Auggsty v. Devassy Aley, AIl.R
1957 Travancore Cochin 1. We do not think this contention is
at all sustainable. The |egislative device of incorporation
by reference is a well-known device where the legislature
i nst ead
382
of repeating the provisions of a particular statute in
anot her statue incorporates such provision in the [latter
statute by reference to the wearlier statute. It is a
| egi sl ative device adopted for the sake of convenience in
order to avoid verbatimreproducti on of the provisions of an
earlier statute in a latter statute. But. when the
legislature intends to adopt this legislative device the
| anguage used by it is entirely distinct and different from
the one enmployed in section 29 subsec.(2) of the  |Indian
Succession Act, 1925. The opening part of section 29 sub-
sec.(2) is intended to be a qualificatory or excepting
provision and not a provision for i ncorporation- by
reference. W have no hesitation in rejecting this
contention urged on behalf of the respondents.

W are, therefore, of the viewthat on the conming into
force of Part-B States (Laws) Act, 1951 the Travancore
Cochin Succession Act, 1092 stood repeal ed and Chapter |1l of
Part V of the Indian Succession Act, 1925 becane applicable
and intestate succession to the property of nenbers of the
Indian Christian conmunity in the territories of the
erstwhile State of Travancore was thereafter governed by
Chapter Il of Part V of the Indian Succession Act, 1925. On
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this view, it becones unnecessary to consider whether
sections 24, 28 and 29 of the Travancore Christian
Succession Act, 1092 are wunconstitutional and void. W,
therefore, allow the wit petitions and declare that
i ntestate succession to the property of Indian Christians in
the territories of the former State of Travancore is

governed by the provisions contained in Chapter Il of Part V
of the Indian Succession Act, 1925. There will be no order
as to costs.

S. R Petitions all owned.

383




