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ACT:

A. Murder by 'burning - No eye witness to testify the
act of setting fire to the deceased or to the defence
versi on of deceased saree catching fire accidently, except
the oral testinmony of wtnesses who ran to the spot soon
after hearing the cries for help by the deceased, the three
statenments inplicating the accused as the perpetrators of
the crime nade by the deceased before admission in the
hospital, the conduct of the accused when the deceased
clothes were aflane, the alleged torture of the deceased for
sonetinme preceding the occurrence over demands for cash and
goods in kind and ot her - _circunst ances on record -
Crcumstantial evidence corroborated by other evidence -
Appreciation of evidence taking (judicial notice of facts
Sections 3, 11, 55 and 114 of the Evidence Act, |ndian Pena
Code section 302.

B. Dying declarations, relevance of - They can be used
as corroborative evidence and need not be totally rejected -
Evi dence Act section 32 (1).

C. Appeal agai nst acquittal and appeal agai nst
conviction, scope of and the powers of the Suprene Court to
i ntervene under Article 136 of the Constitution

D. Sentence - Inmposition of proper  punishment and
passing a sentence while interfering in an appeal against
acquittal by the Suprenme Court - Tine |ag may be one of the
factors to be considered.

HEADNOTE

Shakuntal a and Srinivas have four sons Subhash, Laxnman
Vinod and Ram Avtar and two daughters. They ordinarily live
at Barot about 50 mles from Delhi alongwith their two
daughters. Subhash and his w fe Madhu (DWs), are schoo
teachers at Delhi and have two mnor children. Sometime in
May or June, 1979 these brothers came to live in ground
floor flat No. 9B of the Janata flats in Ashok Vi har area
They purchased the First Floor Flat No. 9D previously
occupi ed by Deven Dass and his wife Ishwari
899
Devi (PW) in 1980 and on their request Deven Dass noved
over to Flat No. 28D in the same area in Septenber
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Cct ober’ 80. On February 16, 1980 Laxnan Kumar was nmarried to
Sudha, the deceased and they lived in one of the roons in
flat No. 9B. Sudha was in the famly way and was expecting
to deliver a child towards the end of the first week of
Decemnber, 1980.

Alittle after 9 p.m on Decenber 1, 1980, on hearing a
| ady’s voice crying "Bachao Bachao" (Save O Save) from fl at
No. 9B, the neighbours |ike Jaspal Singh (PW) Satish Chopra
(PW2) and Ishwari Devi (PW) ran to the flat and Tarsem Jain
(PW) who was near about also cane there. PW saw Laxman
standing at the entrance door and attenpting to close it
whi | e Subhash was standing with his hand on the latch of the
door which opened to the courtyard. PW and others who had
collected there forced their way inside and saw Sudha in a
standing position but aflane. They attenpted to extinguish
the fire first by pulling out the saree fromthe body of the
| ady, put a gunny- bag lying nearby on the burning body and
| ater wapped her up- with a blanket brought by PW2 Satish
Chopra. Wen, —after extinguishing the fire, they brought
Sudha to ~the room where  Shakuntala nother-in-law was
standi ng, Sudha nade a statenent to the effect that it was
her nother-in-law who had set her fire after pouring
kerosene on her body. Soon a taxi was brought and the
respondents accused  took Sudha for treatnment to the Hi ndu
Rao Hospital. While being shifted to the taxi, Sudha made
anot her statenment to the sane effect as to the authorship of
the crime. Again, when on the way they picked up Gayatri,
one of the sisters 'of Sudha and PWB and her husband, she
repeated the allegation against her nother-in-law on seeing
her sister PWB in the taxi. At the suggestion of PW Sudha
was taken to St. Stephen’s hospital where Sudha was being
| ooked after for her pre-maternity care. The w tnesses on
their own, believing that Sudha was being taken to H ndu Rao
Hospital, went there and waited for sone tine but when they
found that Sudha was not being brought there, they returned
to their residences. However, soon after the distress cry
for help, a telephone nessage to the police Control Room
with tel ephone No. 100, that a |lady had been set on fire was
conveyed and on this First Information having  been duly
nmonitored to the nobile police van —around the ~area in
guestion, PW 17 was deputed to look into the nmatter.
Learning that Sudha was shifted to the hospital, PW 17
reached the hospital straightway for investigation. At the
hospital a witten declaration is said to have been made
whi ch was proved and relied on by the defence. Sudha died in
the early hours of Decenber 2, 1980.

900

After due investigation the respondents were prosecuted
on a charge of nurder. There is no eye witness to testify to
the act of setting fire to Sudha which is the prosecution
case, or to the factumthat of Sudha's saree catching fire
accidentally as alleged by the defence. At the trial, the
prosecution has sought to rely upon the oral testinmony of
wi tnesses who ran to the spot soon after he ring the cries
of deceased, the three statenents namde by her to the various
Wi t nesses i mplicating t he accused per sons as t he
perpetrators of the crime, the conduct of the accused
persons as deposed to by the w tnesses when the deceased
clothes were aflane, the alleged torture of the deceased for
some time preceding the occurrence over demand for cash and
goods in kind, and other circunstances avail able on record
and exam ned as many as 21 witnesses.

According to the defence version the deceased, while
trying to lit the kerosine stove for heating up milk for one
of the children of Subhash who was feeling hungry had her
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saree lit up by the stove fire which led to the incident;
that Laxman her husband was away as he had acconpani ed t he
deceased sister up to the bus stand, that Subhash and
Shakuntala did take reasonable care to put out the fire. To
prove this defence they exam ned PWM, the doctor at the
hospital, DW2 (same as PW 18) Record Keeper of the hospital,
DW3 a neighbour, DW the taxi driver and DW5 wfe of
Subhash and al so relied on certain docunents.

The trial Judge accepted the prosecution version
nanely; (i) the authorship of the crime; (ii) the
rel ati onship of the deceased with Laxman and menbers of his
fam |y having becone strai ned on account of demands for nore
dowy and therefore their decisionto do away wth her
before the child was born; and (iii) the factumof failure
on the part of the accused persons to take appropriate steps
to save the deceased while the fire was put out by the
nei ghbours PW 1, 2, 4 and 5. Accepting the charges and
convicting the respondents of | nmurder, he was of the view
that the ~ appropriate punishment to be nmeted was death. He
accordingly sentenced all the respondents to death and as
required by law, referred the matter to the High Court of

Del hi for confirmati on of the death sent ence. The
respondents chall enged their conviction by preferring an
appeal

The reference and the appeal were taken up together for
hearing by the H gh Court. The H gh Court differed fromthe
trial Judge on alnost every aspect of the testinmony of the
prosecution witnesses, excepting the presence of PW 1, 2, &
5 and their role
901
in extinguishing the fire, accepted the defence version, and
di scharged the reference and allowed the appeal. The
respondents were, therefore, acquitted. Hence the State
appeal No. 93 of 1984 and the Indian Federation of Wman
Lawyers appeal No. 94 of 1984.

Gving the benefit of doubt to the accused Subhash and
when maintaining the conviction (of Shakuntala & Laxman for
the of fence of nurder under section 302 I.P.C. recorded by
the Sessions Judge, allow ng the appeal in part by altering
the sentence of death into one of [ife inprisonment, the
Court,

N

HELD: 1.1 The scope of an appeal against acquittal and
the scope of the Suprene Court’'s jurisdiction to interfere
in Such a matter are well settled. There is not difference
bet ween an appeal against conviction and an appeal agai nst
acquittal except that when dealing with an appeal against
acquittal the Court keeps in view the position that the
presunption of innocence in favour of the accused has been
fortified by acquittal and if the view adopted by the Hi gh
Court in a reasonable one and the conclusion reached by it
had its grounds well set on the nmaterials on record. [929 A
Dl

1.2 Once evidence has been read and the Suprene Court
has proceeded to reviewthe entire material, there is indeed
not limtation in lawin exercise of the jurisdiction under
Article 136 of the Constitution for the matter of naking a
just decision. [929 D E]

1.3 In the instant case, on the evidence it is clear
(i) that the relationship of the deceased with the nmenbers
of the husbands’ family had becone strai ned and the had been
subjected to physical as well as nental torture for sone
time before the incident; The physical torture was the
outconme of indifference to her health and the nental torture
was on account of demand of dowy; (ii) that the deceased
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had not lighted the kerosene stove that evening and her
weari ng apparel had not caught fire accidently but kerosene
had been sprinkled on her clothes and she had been brought
into the open space where fire was lit to her clothes; (iii)
that he deceased died not as an outcone of an accidenta
fire but on account of a designed nove on the part of the
menbers of the famly of the accused persons to put an end
to her life; and (iv) that the husband and nother-in-I|aw or
the deceased are responsible for the killing of the deceased
by setting her on fire and therefore conmitted the O fence
of murder and are liable to be convicted for the offence
puni shabl e under section 302 |.P.C., while the brother-in-
| aw Subhash is

902

entitled to the benefit of doubt, his case being on the
border line. [924 A H 925 A 928 A-B, GH, 929 A-B, 930 B-
Dl

Barendra Kumar Ghosh v. The King Enperor, 52 1. A 40
referred to

2.1 The cause of any person being found aflane with
fire could always be either of the three alternatives,
nanmely, (a) suicide/self immolation; (b) accidental fire;
and (c) "being put onfire by someone". In the instant case:
(i) the deceased having  been burnt is not in dispute; (ii)
the plea of suicide has not been advanced either by the
prosecution or by the defence. Suicide as the reason of
death has rightly not been pressed into service in as nuch
the deceased, in spite of the fact that 'she had been
suffering physically w thout any assistance at the advanced
stage of her pregnancy, was getting prepared to play the
role of nmother; (iii) the defence plea of accidental fire
has to be rejected by taking judicial notice of the facts
(a) the kerosene stove was in the open space (b) there was a
gas stove in the kitchen and the same was in order but there
was no evidence why the gas stove was not used (c) around 9
p.m of Decenber it would be unbearably cold outside the
house in Delhi. To work the kerosene stove would take
sonetine and if nmlk for the crying child was i mediately
necessary, the kerosene stove would not be the proper
heating nedium On the other hand, the gas stove woul d have
served the purpose better. Not nuch of gas was likely to be
consumed for heating the mlk, nor even for heating up the
food for brother-in-law Subhash; (d) the deceased did not
have any warm clothings on her person and had only a nyl on
saree. Being pregnant lady at an advanced stage she was
expected to keep properly robed to avert getting-ill from
exposure to cold, and therefore, it is not likely that she
woul d have ventured going out to operate the kerosene stove;
(e) the deceased being in an advance stage of. pregnancy
woul d have found it difficult to squat on the floor itself;
and (f) it would be natural human conduct for the deceased
to have gone to the gas stove in preference to the kerosene
stove. Once the explanation and the defence story of
accidental fire has been discarded and there being no plea
of suicide, the prosecution story that fire was set to the
saree of the deceased is the only other way in which she
nmust have been burnt. [909 B,E-F, 912 E,GH, 913 A-D]

3. A dying declaration envoys alnmpst a sacrosanct
status as a piece of evidence as it comes fromnouth of a
person who is about to die and at that stage of life he is
not likely to nmake a
903
false statenent. Odinarily a docunent as valuable as a
dyi ng declaration is supposed to be fool proof and is to
i ncorporate the particulars which it is supposed to contain.
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Convi ction cannot be based purely on oral dyi ng
decl arations, despite earlier cases of conviction solely
based thereon. However, oral dying declarations cannot be
totally rejected and the nane can be used as corroborative
material. In the instant case, the alleged witten dying
decl arati ons cannot be accepted because the explanation of
PW 17, the police officer who recorded the dying declaration
hinsel f contrary to the Delhi Police rules as to why he was
not looking for a Magistrate or a near relation but getting
It endorsed by the doctor as "attested the recorded
statement and wthout indicating the time of the statenent
and without the signature of the deceased who was an
educat ed person is unconvincing and not reliable: Equally no
reliance can be made on the oral statenents nmade by the
deceased until corroborated with other evidence. [913 F-G
914 A D,GH, 915 G H, 916 A-B]

Kushal Rao v. State of Bonmbay, A I.R 1958 S.C 22;
Dalip Singh & Os. v. State of Punjab A.1.R 1979 S.C. 1173;
Pedda Narayna & Ors. v. State of Andhra Pradesh, [1975] 4
S.C.C. 153; Sat Paul v. Del hi”adm nistration 11976] 1 S.C. R
727 referred to.

4. In a suitable case of bride burning, death sentence
may not be inproper. However, in the instant case the Tria
Judge had thought it proper to inpose the punishment of
death but the H gh Court acquitted all the accused. In the
fact situation following the acquittal in the hands of-the
Hgh Court and the time lag of two years since the
respondents were acquitted nust be taken into consideration
whil e inposing a proper punishnment. In the instant case the

Court awarded sentence of inprisonnent for life for the
accused. [931 A-C]
OBSERVATI ON

(It is the obligation of every Court to find out the
truth and act according to |l aw once the truth is discovered.
In that search for truth obviously the Court has to function
within the bounds set by |law and act on the evidence pl aced
before it. What happens outsidethe Court room when the
Court is busy in its process of  adjudication Jis indeed
irrelevant and unless a proper cushion is provided to keep
the proceedings wthin the court roomdissociated fromthe
heat generated outside the court room either through the
news media or through flutter in the public mnd, the cause
of justice is bound to suffer. Mankind has shifted fromthe
904
state of nature towards a civilized society and itis no
| onger the physical power of a litigating individual or the
m ght of the ruler nor even the opinion of the majority that
takes awmay the liberty of a citizen by convicting himand
maki ng him suffer a sentence of inprisonnent. Award of
puni shnment following conviction at a trial in a system
wedded to rule of law is the outcome of cool deliberation in
the court roomafter adequate hearing to afforded to the
parties, accusations are brought against the accused, the
prosecutor is given an opportunity of supporting the charge
and the accused is equally given an opportunity of neeting
the accusations by establishing his innocence. It is the
outcome of cool deliberations and the screening of the
martial by the informed nint of the Judge that leads to
determ nation of the lis. |If the cushionis |lost ant the
Court room is allowed to vibrate wth the heat generated
outside it, the adjudicatory process suffers and the search
for truth is stifled.)
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
93 and 94 of 1984.

Fromthe Judgment and Order dated 3.11.1983 of the
Del hi High Court in Crl. Appeal No. 131 of 1982 and Murder
Ref erence No. 1 of 1983.

MS. @Qjral, Grish Chandra, R N Poddar and Mansoor
Ali for the Appellant in Cl. A No. 93 of 1984.

R K Garg, Ms. Umnla Sirur, MV. Katarke, M. Rani
Jethmal ani, Ms. U nila Kapoor and Ms. C.M Chopra for the
Appellants in Crl. A No. 94 of 1984.

Raj endra Singh, M N. Shroff and Dil bagrai Sheti for the
Respondents in both the appeals.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. These two appeals are by specia
| eave. The Delhi Adnministration has preferred Crimna
Appeal No. 93/84 and the Indian Federation of Wnen Lawers
and others have preferred the other Crimnal Appeal. Both
are directed against the sane judgnment of the Delhi Hi gh
Court acquitting the respondents of a charge of nurder of
one Sudha by setting fire to her.  The Trial court had
accepted the prosecution case and considering it to be one
of the atrocious dowy deaths, had sentenced each of the
respondents to death. The reference made by the trial Judge
was di scharged by the Hi gh Court and the appeal preferred by
the respondents was al | owed.

905

The three respondents are Shakuntala, the nother and
two of her sons, Subhash Chandra and Laxman Kunar
Shankuntala is the wife of one Sriniwas. They have four sons
Subhash, Laxman, Vinod and Ram Avtar, and two daughters. The
parents ordinarily Live at Barot about” 50 mles away from
Del hi along with the two daughters.~ Subhash and ' his wife
Madhu, PW5, are school teachers-at Delhi. They have two
m nor children. Laxman Kumar was marri-ed to Sudha over whose
death the present case has arisen. Vinod and Ram Avtar were
living with the two elder brothers at Delhi. Sonme tinme in
May or June 1979 these brothers cane to live in Flat No. 9-B
of the Janata Flats in Ashok Vihar area. This flat is/in the
ground floor. Flat No.9-D which is the corresponding first
floor flat was previously in occupation of tenant - Deven
Dass - whose wife Ishwari Devi has been exam ned as PW4.
Sone tine in 1980, this flat was purchased by the famly of
the accused persons and on their request the tenant shifted
to Flat No. 28-D in the sane area about two nonths before
the incident.

On February 16, 1980, Laxman Kumar was married to
Sudha. After the marriage Subhash and menbers of his famly
(DW5 and the two children) started living in_ one of the
roons in the ground floor while Laxman and Sudha lived in
the other in the sane flat. The upper roons were occupi ed by
the two other brothers, Vinod and Ram Avtar. As it appears,
Shakuntala, the nother, was ordinarily staying wth her
husband at Barot but now and then cane to Del hi and lived
t he sons.

Sudha’s two sisters, Gayatri, P.W3 and Snehlata, P.W
6, were narried to Pawan Kumar CGoel and Danobdar Dass Gupta,
respectively. Pawan Kumar was living in Premagar area while
Danodar Dass lived in Hari Nagar, both parts of Del hi. Sudha
was in the famly way and was expecting to deliver a child
towards the end of the first week of Decenber 1980.

In Flat No. 9-B there was a small kitchen where a gas
operated stove along with a cylinder was kept. A snal
portion of the open space in the courtyard by the side of
the kitchen had been covered with asbestos sheets. There




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 28

al so cooking used to be done wth the held of a kerosene
stove as the kitchen was small. Certain other household
materials, including snock of kerosene in tins were kept
t here.

Alittle after 9 P.M On Decenber 1, 1980, a shout was
heard from Flat No. 9-B. It was a lady’'s voice crying
' Bachao Bachao' (save O save). On hearing the cry nei ghbours
i ke Jaspal
906
Singh, P.W 1, Satish Chopra, P.W2 Ishwari Devi, P.W 4 ran
tothe flat and P.W 5 Tarsem Jain who was near about al so
cane there. P.W 1 saw Laxman standing at the entrance door
and was attenpting to close it while Subhash was standing
with his hand on the latch of the door which opened to the
courtyard. He and others who had collected forced their way
i nside and saw Sudha in a standing position but aflame. The
nei ghbours attenpted to extinguish the fire first by pulling
out the saree from the body of the |ady, put a gunny bag
| ying nearby ~on the burning body and when Satish Chopra
brought a bl anket, the sanme was wapped around her body.
After extinguishing the fire they brought Sudha to the room
where Shakuntala was standing. According to the prosecution
case, Sudha, on seeing the nother-in-law, made a statenent
to the effect that it was she who had set her on fire after
pouring kerosene on her body. Soon a taxi was brought and
the three nenbers of’ the famly (respondents here) took
Sudha for treatment to the hospital. On the way they picked
up P.W3 and her husband. Initially the accused persons had
decided to take Sudha to H ndu Rao Hospital but on P.W 3
suggesting that Sudha may be taken to St. Stephen's Hospita
where she was being | ooked after for her pre-nmaternity care,
she was ultimately taken there.

Sudha appears to have reached the hospital around 9.45
P.M The wtnesses on their own ~believing that Sudha was
bei ng taken to H ndu Rao Hospital, went there and waited for
some time but when they found that the |ady was not being
brought there, they returned to their residences. Soon after
he cry for help had been heard, a tel ephone nessage had been
conveyed to the Police control roomhaving Tel ephone No. 100
that a |ady had been set on fire and this infornation had
been duly nonitored to the nmobile police van around the area
in question. P.W 17 was deputed to ook into the matter. By
the time he reached the spot, Sudha had al ready been shifted
to the hospital. Therefore, P.W 17 went straight to-the
hospital fromthere.

It is further case of the prosecution that Sudha nmade
statements soon after the wtnesses gathered near the flat
itself pointing to the nother-in-law as the killer She again
nmade statenent while she was being shifted to the taxi. Wen
P.W3 and her husband cane into the taxi on the way to the
Hospital, she is alleged to have repeated the “statenent
about the incident. At the hospital a witten declaration is
said to have been made on which the prosecution does not
rely but which the defence has proved.

Sudha died in the early hours of Decenmber 2, 1980.
After due investigation the respondents were prosecuted on a
char ge of
907
murder. There is no eye witness to testify to the act of
setting fire to Sudha which is the prosecution case, or to
the fact of Sudha's saree catching fire accidentally as
al l eged by the defence. Prosecution has sought to rely upon
the oral testinmony of witnesses who ran to the spot soon
after hearing the cries of Sudha, the statenents nmade by
Sudha to the various wtnesses inplicating the accused
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persons as the perpetrators of the crinme, the conduct of the
accused persons as deposed to by the wi tnesses when Sudha’'s
clothes were aflame, the alleged torture of Sudha for sone
time preceding the occurrence over demands for cash and
goods in kind, and other circunstances avail able on record.

At the trial the prosecution exam ned 21 w tnesses of
whom P.W. 1, 2, 4 and 5 are nei ghbours who spoke about the
incident from the stage they saw after being attracted by
the cries raised by Sudha. P.W. 3 and 6 are the sisters of
Sudha. P.W 7 is her nother and PW8 is the elder brother of
Sudha and both of them lived in Calcutta. These four
Wi t nesses have been exam ned to speak about the relationship
that existed between Sudha on the one side and the husband
and other nenbers of his famly on the other. PW9 is the
doctor who conducted the post-nortem exam nation. PWs. 10,
11 and 14 are three constables who had a role to play in the
process of investigation. PW ~12 was the Duty Oficer at
Ashok Vihar Police Station at the relevant tine. He was
called to prove the papers where the information fromthe
hospi tal ‘about Sudha's death” had been recorded. PW 13 is
the receptionist at St. Stephen’s Hospital who had passed on
the nmessage of Sudha's death to the duty Officer. PW 15 had
recei ved the nessage given at 9.15 P.M On Decenber 1, 1980,
about a |lady being  burnt by fire. PW 16 is a Draughtsman
attached to the Crime~ Branch of the Delhi Police who had
neasured the different places in and around the flat where
the occurrence took place. PW 17 “is the |Investigating
Oficer. PW 18 is a doctor who had examnmined PW 1 for burn
injuries on his person. PW19 (wongly shown in the paper-
book as PW18) was attached to the St. Stephen’s Hospital as
a Record Keeper and he produced certain docunents. PW 20
(wongly shown as PW19) was also a Duty Oficer attached to
the Ashok Vihar Police Station who on receiving the
tel ephone message in the night of Decenber 1, 1980, had
monitored it to the nobile van. PW21 (wongly shown as PW
20) was a formal wtness fromthe Police Ml khana.

According to the defence version, Sudha while trying to
it the kerosene stove for heating up mlk for one of the
children of Subhash who was feeling hungry had her saree |it
up by the stove
908
fire which led to the incident. Laxman was away as he had
acconpani ed Sudha’'s sister up to the bus stand. Subhash and
Shakuntal a took reasonable care to put off the fire. ~To
prove this defence, they have exani ned five w tnesses being
DW1, the doctor at the hospital, DW2 (same person as
PW 18), Record Keeper of the Hospital, DW3, a neighbour
DW 4, the driver of the taxi and DW5, the w fel of Subhash.
They have al so relied upon certain docunents.

The | earned trial Judge accepted the prosecution
version. He believed that Sudha was about to deliver a child
on account of the advanced stage of pregnancy had becomne
somewhat i mmmobil e. Kerosene had been sprinkled on her body
with a viewto killing her and fire was set to her clothes
at the time alleged. The relationship of Sudha with Laxman
and nenbers of his fam |y had becone strai ned on account of
denmands for nore dowy and the accused had decided to do
away with her before the child was born. He accepted the
oral evidence on the side of the prosecution as to
authorship of the crine. He also accepted the prosecution
al l egation that the accused person that not t aken
appropriate steps and it is the neighbours who put out the
fire. Accepting the charge and convicting the respondents of
murder, he was of the view that the appropriate punishnent
to be meted was death. He accordingly sentenced all the
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respondents to death and as required by law, referred the
matter to the High Court of Delhi for confirmation of the
death sentence. The respondents challenged their conviction
by preferring an appeal. The reference and the appeal were
taken up together for hearing by the H gh Court and the Hi gh
Court discharged the reference and allowed the appeal. The
respondents thus canme to be acquitted.

The High Court differed fromthe trial Judge on al nost
every aspect excepting the presence of PW.1, 2 and 5 had
their role in extinguishing the fire. This is what the High
Court stated :

"W have no hesitation in agreeing with M. Teja
Singh that PWs. 1, 2 and 5 had rushed to the
rescue of the deceased on hearing her cries of
'Bachao Bachao’'. They had actively helped in
extinguishing the fire of the deceased, brought
her out, ~ and al so probably one of them brought a
taxi in which Sudha was taken to the hospital. PW
2 states that he had gone to the house of Sardar
Ajit Singh and from there tel ephone the police
control room regarding the occurrence. W have no
reason to doubt the <correctness of the above
statenment of PW 2"

909
The High Court made <clean division of its judgment into
separate heads |Ilike : (1) Prosecution wversion of the

occurrence; (2) Mtive; (3) Dying declarations; (4) Medica
evi dence; (5) Conduct of the accused; (6) |nvestigation; and
(7) Conclusion. While dealing with the prosecution version
of the occurrence, the H gh Court extracted substantia
portions of the statements given under section 313, Cr. P.C.
by each of the accused persons.

That Sudha was burnt at the relevant tinme has never
been in dispute. There could be three alternatives for her
bei ng burnt (1) suicide; (2) accidental fire; and (3) being
put on fire. The plea of suicidehas not been advanced
either by the prosecution or by the defence. It is true that
Sudha had been suffering physically as found by the | earned
trial Judge and accepted by the High Court on account of the
fact that there was no one to assist her in the work at home
and the entire load came up on her. Yet, she had wi thstood
all that and within a week or so she was about to be
relieved of the heavy burden she carried on delivery of the
child. Nature, it is said, processes the instincts of the
nother to be in such a way that by the time sheis about to
deliver The child, a total transformati on cones about. The
record does not have any indication that Sudha ever thought
of putting an end to her life. On the other hand, we are |ed
to hold that |ike every expectant nother she was looking
forward to see the fruit of the long waiting and the
suffering she had undergone for begetting the child. There
is material that she was preparing warmclothings for the
baby to arrive and getting prepared to play the role of
nother. Suicide as the reason of death has, therefore,
rightly not been pressed into service |eaving the two other
alternatives of accidental fire as pleaded by the defence
and the intentional killing by burning her as pl eaded by the
prosecution, for consideration

Laxman Kumar in his statement under 8. 313 Cr. P.C. had
suggested that Jaspal Singh, PW 1 and Satish Chopra, PW 2
had formed a group against him and his brothers. Subhash
has, however, not stated in that strain. DW 5 spoke about
dispute with Jaspal over unauthorised construction and
bl ockage of the water passage. PW 1 Jaspal Singh has not
been cross examined in this regard excepting a bare
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suggestion at one place. Jaspal Singh, as his evidence
shows, is on a job which keeps himnostly out of Del hi and
he did not appear to be involved in any politics of the
locality. The ani nosity of the principal prosecution
wi t nesses which the accused persons wanted to suggest has,
therefore, not been established in this case.
910

We have already indicated that both the trial Judge as
also the High Court have accepted the fact that PW. 1, 2
and 5 rushed to the spot on hearing Sudha's cry for help. If
rel ati onshi p between these w tnesses on one side and menbers
of the famly of the accused on the other had been strained
as all eged, the spontaneous response which came fromthese
wi t nesses woul d not have been found. W cannot | ose sight of
the fact that one of the curses of nodern living,
particularly in highly urbanised areas is to have a life cut
off from the comunity so as even not to know the
nei ghbours. Indifference to what happens around is the way
of life. That being the ordi nary behavi our of persons |iving
inthe city, if “added to it there was aninobsity, these
wi t nesses would certainly not -have behaved in the manner
they have. W, therefore, are not inpressed by the doubts
expressed by the High Court about the veracity of their
evi dence. these w tnesses not only rushed to the spot but
took a leading part in putting out the fire from Sudha’s
person and ensured her despatch for nedical assistance at
the shortest interval. As expected of ~a good neighbour
information was given to the police, a blanket was nade
available, a taxi. ‘was called and human ' synpathy and
assistance to the extent possible was extended. |If the
accusation of aninpbsity and -ill-feelingis not  accepted,
these witnesses nust be taken to be not only conpetent being
present at the spot, but also acceptable in respect of what
they say as being truthful w tnesses. ~The trial Judge had
appreciated their evi dence  that way and we 'see no
justification for the Hi gh Court to have differed fromthat.
It is pertinent to notice that PW1 suffered a burn injury
and this is supported by nedical evidence. Even  the High
Court accepted the position that this injury was suffered
when PW 1 was attenpting to put out the fire on Sudha’s
per son.

PW 4 is a lady who had been living in the upper floor
Flat No. 9-Duntil about Cctober 1980. Sudha nust have had
occasion to know her very intimately because they lived
together for about eight nonths. Sudha canme from an urban
background being a resident of Calcutta. In her new setting
she nmust have | ooked for some conmpany. DWJ5, the only other
lady in the famly, worked in a School and possibly. her
relationship with Sudha was not very cordial though /they
lived together. |In these circunstances it is only natura
that Sudha would have turned to PW 4 Ishwari Devi, for
being in friendly ternms. The evidence of PW4 shows that
they were quite close to each other and Sudha-used to open
her mnd to her every now and then. It is her evidence that
even after she had shifted to her new apartnment, they used
to neet al nost every-
911
day. A suggestion was made that PW 4 had devel oped
ani nosity agai nst the accused persons as she and her husband
had been forced to vacate the tenanted prem ses of Flat No.
9-D. There is no evidence of any pressure and consequently
no ill-feeling. Knowing the difficulties which the fanmly of
the accused faced on account of want of space, PW 4 and her
husband appear to have volunteered to shift to the new
residence. It was also suggested to this witness that they
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were owing Rs. 185 to the grocery shop of the accused Laxman
and since the noney was demanded, strained relationship had
devel oped. The witness has clearly stated that the anount
had been paid when Laxman had dermanded the noney about a
nonth after the death of Sudha. A current credit of the type
fromthe grocery shop could be no reason tor devel opi ng bad
relationship. 1In the circunstances we do not see
justification to hold that PW 4 had strained relationship
with the accused persons.

M. Rajendra Singh, Senior Advocate for the respondents
wi th his usual persuasiveness contended that the evidence of
these witnesses should be rejected as has been done by the
Hi gh Court as each one of them has inproved his version by a
| ot of enbellishnent. Statements under s. 161 of the Code of
Crimnal Procedure regarding the oral |ying declarations
made by these witnesses were to the effect that Sudha had
stated that it was the mother-in-Iaw al one who had spri nkl ed
kerosene on the clothes and set. fire to her clothes. But
| ater these witnesses inplicated the husband and his el der
brother as ~being involved in the crine. He also contended
that the documents contenporaneously prepared by the police
in normal discharge of their duties where the cause of fire
has been nentioned should be preferred to the oral evidence
particularly when the witnesses have substantially changed
their version and’/ in~ the backdrop of a witten dying
declaration attested by the attending doctor. According to
M. Singh, there is evidence that there was a neeting over
the issue of Sudha's death held in'the norning of the 2nd
Decenmber, 1980, in which the local residents participated
and the conduct of the witnesses before and after this
neeting sharply differed. He suggested that the stand
adopted by the prosecution in regard to Sudha’ s death was
obviously evolved at this neeting and one uniform stand
taken at an earlier stage was unifornmy changed after the
nmeeting. He pleaded that the oral evidence regardi ng Sudha’s
decl arati ons shoul d be discarded. He al so supported the Hi gh
Court’s finding that the relationship between Sudha and her
paternal relations on one side and Laxnan and his rel ations
on the other was very cordial and, therefore, there could be
no

912
notive for killing the nother-to-be. According to M. Singh
once the nei ghbours knew, on the basis of Sudha's

decl arations, that she was set on fire by her husband, his
brother and nother, they would not have pernitted Sudha to
be taken to the hospital in the taxi in their company only.
We shall deal with these aspects and his other subm ssions
in due course and at the rel evant places.

The cunul ative effect of the evidence of these /four
Wi tnesses goes to establish that around 9 P.M on Decenber
1, 1980, Sudha had shouted tor help saying that she was on
fire. On hearing this cry, PW 2 telephoned the Police
Control Room froma neighbour’s tel ephone and these four
wi t nesses rushed to the spot. On approaching the flat they
found Laxman at the mmin entrance door trying to close it
and Subhash at the connecting door between the roomand the
open space partially covered wth asbestos sheets. They
found Sudha in a standing posture aflame. Shakuntala was
noticed standing in another room They forced thenselves
into the room cane up to Sudha, started renoving the saree
on her body which had caught fire and finding a gunny bag
lying on the floor, used the sane for putting off the fire.
PW 2 nmanaged to get a blanket in which they [ater wapped
Sudha and hel ped her in being renoved to the hospital. There
is clear evidence that on their own they went to the Hi ndu
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Rao Hospital thinking that Sudha woul d be brought there for
treat nent.

The evidence also indicates that there was a gas stove
in the kitchen and the same was in order. It is the defence
version that PW 5 had gone to Barot on Novenber 30, 1980,
and respondent Shakuntala had come the previous day al ong
with Subhash. Wen Subhash returned to the house a few
m nutes before 9 at night, Sudha wanted to warn up the
cooked food for being served to him At that point of ting,
the child of Subhash (the other had gone with the nother)
cried for mlk, Shakuntala wanted the mlk to be heated up
for the child and asked Sudha to give the mlk first for the
crying child and then attend to Subhash. It is at that point
of time that Sudha wanted to |ight the kerosene stove. The
kerosene stove was in the open space. Judicial notice can be
taken of the fact that around 9 P.M of Decenber it would be
unbearably cold outside'the house in Delhi. To work the
kerosine stove would take sonetinme and if mlk for the
crying child was immediately necessary, the kerosene stove
woul d not' be the proper heating nedium On the other hand,
the gas stove woul d have served the purpose better. Not much
of gas was likely to be consuned for heating the mlk, nor
even for heating up the food for Subhash. W have to take
note of the position that Sudha did
913
not have any warm clothings on her person and as the
evi dence shows, she had only a nylon saree. Being a pregnant
lady at an advance 'stage she was expected to keep properly
robed to avert getting ill from exposure to cold. It is,
therefore, not likely that she would have ventured goi ng out
to operate the kerosene stove. There is another feature
which also nust be taken note of. She being in an advanced
stage of pregnancy would have found it very difficult to
squat on the floor for operating  the kerosene stove which
was on the floor itself. It is the defence version that the
gunny bag was being used for Sitting purposes for operating
the stove. That is a conjecture accepted by the Hi gh Court.
There is no evidence worth the nane to explain why the gas
stove was not used. In the absence of an explanation as to
why the gas stove was not being operated for this purpose
and in the setting of events which we have indicated it
woul d be natural human conduct for Sudha to have gone to the
gas stove in preference to the kerosene stove. In these
circunstances we agree with counsel for the appellants that
the defence version explaining the manner-in which Sudha’s
saree caught fire is not acceptable. Once the explanation
advanced by the defence that Sudha’s saree caught fire from
the kerosene stove is discarded, on the prem ses that the
same had not been |ighted, the prosecution story that fire
was set to her saree is the only other way in which she nust
have been burnt.

Before we refer to the oral evidence, it is appropriate
to deal wth the dying declarations are both oral and
witten. The oral dying declaration are said to have been
made first inside the residence; thereafter when Sudha saw
PW 4 (referring to her as Bobby’'s nother) and while com ng
by the taxi to the hospital after PW 3 and her husband were
pi cked up. The H gh Court has indicated inprovenents in the
evidence with reference to what had been stated by Sudha on
these occasions. A dying declaration enjoys alnost a
sacrosanct status as a piece of evidence as it cones from
nouth of a person who is about to die and at that stage of
life he is not likely to make a false statement. The
evi dence has been placed at length before us during the
hearing by counsel for both the parties. W have al so read
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the evidence again with a view to form ng our own assessnent
of it. The fact that Sudha inplicated Shakuntala as the
person who poured kerosene on her and I|it fire to the
clothes is more or |ess spoken by every wi tness. Even M.
Singh for the respondents in his subm ssion has agreed that
it is so. There is also evidence that she had indicated
Laxman to have actually set fire though at a |later stage.
The rol e assigned to Subhash was not very specific.

914

The other part of the dying declaration is the witten
one in the handwiting of PW 17 and said to have been
attested by DW 1. This is clained to have been witten at
the hospital a couple of hours after Sudha had been taken
there. PW 17 approached the doctor for requisite pernission
and DW1 after examining the condition of Sudha and after
being satisfied that she was in a fit condition to nmake a
decl aration, permtted the sane to be recorded. It has
admttedly been witten by PW 17. It has not been signed by
Sudha t hough she was literate enough. As the evidence shows,
there is a partial inpression of afinger tip said to be of
Sudha on the docunent. This is said to have been put with
the assistance of the Investigating Oficer who recorded the
statement and DW 1. When the doctor was avail abl e there was
no Justification for the police officer to record the
statenent. PW 17 was specifically asked by the prosecution
as to why the statenment was not got recorded by a Magistrate
or a doctor. He gave the follow ng answer

"So far ‘as the Magistrate i's concerned, | thought
that during  the night the Magistrate mght not be
easily available and in the nmean time the injured
m ght die. So far as doctor is concerned,
generally they refuse to record a statenment and in
this case he had so refused to record the
statenment hinself. He had, however, asked ne to
wite the same under hi's perm ssion."
The doctor, DW 1 on the other hand stated
"I did not suggest or (inpress upon the police
officer that he should called a Magistrate to
record the statement or . her own relation'to be
present at the time of her statenment,” nor |
volunteered to record the statement nyself. It
woul d be incorrect that the police officer  had
requested ne to record the statenment of Sudha and
that | had refused to do so."
The explanation of the police officer is, therefore, not
accepted by the doctor. The justification advanced by the
police officer for not |ooking for a Magistrate does not
appear to be easily convincing. At any rate, when the doctor
was avail able, he should have been requested to record the
dyi ng declaration and PW 17 should not have taken the job
on hinmself. W are prepared to prefer the evidence of the
doctor to the police officer in this regard and we,
therefore, hold that the police officer did not
915
request the doctor to record the statenent and had
vol unteered to do so all by hinself.

Though DW1 has stated that he was present when the
statement was mmde, a |lot of argument has been advanced
before the trial Court as also the High Court and even
before us about the manner of attestation mnade by the
doctor. DW1 has endorsed: Attested the recorded statenent.
If the doctor was present and he had heard the statenent
bei ng made by Sudha he would have ordinarily endorsed that
the statenent had been nmde to his hearing and has been
recorded in his presence. The endorsenent as nade is
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indicative of the position that a statement had been
recorded and the sane was being attested by the doctor. As
mai ntained, this statenent has been given in the intensive
care unit where apart fromthe patient, the doctor and the
police officer, none else was present. There is sunptuous
evidence that relations of Sudha were available in the
hospital prem ses though not within the intensive care unit.
Both the police officer as also the doctor were asked to
indicate the reason for not calling one of those relations
to the place when Sudha' s statenment was being recorded. In
fact, ordinary human conduct would have required such a
relation to be present when the statenment was bei ng made,
particularly because it was not known by then to the police
officer as to what statement Sudha would make in regard to
t he cause of her burning.

We have already pointed out that the docunent does not
bear the signature of Sudha. Admittedly, burning was to the
extent of = 70% and there is nedical evidence as to which
parts of /'the body had been affected. There is not any
positive ‘evidence that the palns had been affected so badly
that Sudha was not in a position to use any of her fingers.
Nor is there clear evidencethat the left hand thunb had
been so affected that a full inpression was not available to
be taken. M. Singh has argued with enphasis that Sudha nust
have used both her hands to extricate herself from her
weari ng apparel when the same was burning and thus both the
palms and the fingers including the  tips nust have been
burnt. W do not ‘think in the absence of evidence, such a
subm ssion should be accepted to explain away either a
signature or thunb inpression - inthe dying declaration

Added to these features, the tine of the statenment has
not been indicated in the docunent. PW 17 must have known
that the tinme aspect was very inportant feature in a
docunent of this type. Ordinarily, a docunent as val uabl e as
a dying declaration
916
is supposed to be fool proof and is to incorporate the
particulars which it is supposed to contain. No justifying
reason has been given as to why the tinme was noted.

The sunmary of History Sheet, Ext. PW17/0 indicates
that a pethidine injection was given to Sudha at 10 P.M and
the doctor prescribed repetition of it —every 8 hours.
Judicial notice can be taken of the fact that  after
pethidine is given the patient wuld not have nornal
al ertness. Appropriate care was not taken at the trial stage
to cross examine DW1 with reference to this aspect. W are
inclined to agree with counsel for the appellants that the
certificate of DW 1 that Sudha was in a fit condition to
nmake a declaration cannot be given full credit. This Court
poi nted out in Khushal Rao v. State of Bonmbay A |I.R [1958]
S.C. 22, that a dying declaration stands on the sanme footing
as another piece of evidence and has to be judged in the
[ight of surrounding circunstances and with reference to the
princi pl es governing the weighing of evidence; that a dying
decl arati on which has been recorded by a conpetent
nagi strate in the proper manner, that is to say, in the form
of questions and answers, and, as far as practicable, in the
words of the maker of the declaration, stands on a rmuch
hi gher footing than a dying declaration which depends upon
oral testimobny which may suffer fromall the infirmties of
human nenory and human character, and that in order to test
the reliability of a dying declaration, the Court has to
keep in view, the circunstances |ike the opportunity of the
dying man for observation, for example, whether there was
sufficient light if the crine was comritted at night;
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whet her the capacity of the man of renenber the facts
stated, had not been inpaired at the tine he was making the
statenment, by circunstances beyond his control; that the
statement has been consistent throughout if he had severa
opportunities of making a dying declaration apart fromthe
official record of it; and that the statement had been made
at the earliest opportunity and was not the result of
tutoring by interested parti es.

In Dalip Singh & Os. v. State of Punjab, A |l.R [1979]
S.C. 1173, this Court has pointed out :

"W may al so add that although a dying declaration
recorded by a Police Oficer during the course of
the investigation is adm ssible under section 32
of the Indian  Evidence Act in view of the
exception provided in sub-section (2) of section
162 of the Code of Criminal Procedure, 1973, it is
better to | eave such
917

dyi ng declarations out of consideration until and
unl ess the prosecution satisfies the court as to
why it was not ~recorded by a Magistrate or by a
doctor. As observed by this Court in Munnu Raja v.
State of Madhya Pradesh, [1976] 2 S.C R 764,
Al.R 1976 S.C 2199) the practice of the
Investigating Oficer hinself recording a dying
declaration during the course of investigation
ought not to be encouraged. . ....... "

W also find that wunder the relevant Rules applicable
to Delhi area, the investigating officer is not to scribe
the dying declaration. Again,  unless the dying declaration
is in question and answer formit is very difficult to know
to what extent the answers have been suggested by questions
put. What is necessary is that the exact statenent nade by
the deceased should be availableto the Court. Considered
fromthese angles, the dying declaration in question iis not
acceptabl e. The H gh Court obviously |lost sight of all these
aspects when reversing the conclusion of the trial Court
with regard to the docunment and agreeing to act upon it.

Consi derable criticism has been advanced on behal f of
the prosecution to the acceptability of this document on
account of these draw backs. Wen PW 17 was bei ng examni ned
in Court, the prosecution with |eave of the Court asked him
specific questions as if he was being cross-exam ned w th
reference to this docunent. That shows that grave doubts
were entertai ned by the prosecution about the bona fides of
this dying declaration. W have bestowed considerable
thought on this aspect and we are led to accept the doubts
indicated by the trial Court in regard to the authenticity
of this docunment. W accordingly decline to  attach any
i mportance thereto.

Wiile rejecting the witten dying declaration, we would
like to point out that we are also not prepared to attach
full credence to the oral dying declarations. There have
been instances where conviction has been based sol ely upon a
dyi ng declaration when it has been found to be totally
acceptable. W are not prepared to attach that type of
i mportance to the oral dying declarations in this case. W
shall refer to these oral statenents in the evidence of
wi t nesses when we cone to assess the oral evidence and we
are of the opinion that the oral dying declarations would be
avail abl e for use as corroborative material in this case.
918

The High Court wutilised three other docunents for
finding out how Sudha caught fire. The first of these
docunents is the site inspection note Ext. PW17/R where it
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has been indicated: "It is alleged that Sudha, 20 year old
wife of Laxman Kumar, resident of 9-B Janata Flats, Phase
[11, Ashok Vihar, was heating ml|k on stove when her clothes
caught fire..." The source of this information is not known.
In the circunmstances no i nmportance can at all be attached to
the her say record. The other docunent is the adm ssion
record of Sudha at the St. Stephen’'s Hospital, Ext. PW18/A.
There it has been indicated: "Sustained burns while heating
mlk on a stove". The docunent has admittedly been signed by
Laxman Kumar, the husband of Sudha. One can assune that he
was the source of information. M. Singh placed the evidence
of PW3, sister of Sudha where she said that she had tal ked
to the doctor at the hospital and told her all the details.
On the basis of this evidence, |earned Senior Counsel
pl eaded to accept PW3  as the source of the information
giving the cause of fire. He also argued with enmphasis that
it was for the prosecution to exam ne the doctor who had
made the endorsenent and adverse inference should have been
drawn agai'nst ~ the prosecution for with holding the wtness
fromthe " trial. Admttedly, the endorsenent was made by one
M. Vijaya Kumar who was then working at the St. Stephen’'s
Hospital. PW 18 who works in the said Hospital has stated
that M. Kumar had left the services and his whereabouts
were not known. In these circunstances, no adverse inference
is drawable. Nor can we assune that  the information
regarding the cause of fire was on the basis of what PW 3
had stated. Since the husband of Sudha was present and was
signing the form it 'is legitinmate to assune that the doctor
made queries fromhim and filled up the formaccordingly.
Again, as we have said, Sudha was alive, the near relations
were not prepared to expose the husband and his relations to
prosecution and even PW3 nmay not have stated the rea
cause. No inportance, therefore, is also  available to be
attached to the narration in the docunent. The third
docunent is the report received fromthe nobile van around
9.44 P.M where it was said that a wonman nanmed Sudha, aged
21-22 years is said to have sustained burns by the bursting
to stove or she caught fire accidentally. The stove has been
found to be in good order at the tinme of the seizure and
this fact goes a long way to indicate that the allegation of
stove bursting was basel ess. The source cf the information
not being know, no inportance is also available to be
attached to this docunment. M. Singh was naintained that the
bursting of the stove is an erroneous translation of the
actual record. Wiat exactly was said is that therewas a
sudden flicker in the kerosene stove as a result of which
Sudha’ s saree
919
caught fire. Perhaps the criticismis correct but nothing
ultimately turns on it. At the hearing counsel for the
appel l ants relied upon the entry in PW 12/B which was a
copy of the record mmintained at the Ashok Vihar Police
Station. The entry shows:

"At 9.12 P.M Shri Nahar Singh has informed from

P.C.R through telephone that some unknown person

had informed froma public call telephone to the

effect that one |lady had been set on firein a

Janata Quarter,.............. "
No i mportance can be attached to this entry either. W
woul d, t her ef or e, keep out t hese docunent s from
consideration while considering the case for finding out
whet her Sudha had an accidental catch of fire or fire was
set on her clothes.

It is appropriate at this stage that we consider the

background and the existing relationship between the parties
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with a viewto ascertaining if there was any notive for
perpetrating the crine.

The evidence in regard to the relationship between the
parties so as to discover the presence of notive is both
oral and docurmentary. The H gh Court referred to four
letters witten by Sudha to Ceeta, sister of Laxman. Ext.
D2is aletter wthout date but the contents suggest that
it must have been witten sonme tinme in the autum of 1980.
The letter indicates that Sudha' s relationship with Ceeta
was quite close. They appear to be of the same age group and
it is quite possible that while the relationship with the

ot her nenbers of the famly was strai ned, Sudha’ s
relationship with Geeta was particularly cordial. Such a
situation is not unusual. This letter, however, contains a
statenment to the foll owing effect

"Any way, 1 would wite to you in detail as now

have no time to concentrate my mind for witing a

detailed letter.
Ext. D3 i's aletter of Septenber 12, 1980. Here again Sudha
has indicated her longing to be close to Geeta. Therein
there is —a second sentence readi ng thus: "You keep yourself
happy and need not worry." Worrying, of course, would be
with reference to Sudha. The Hi gh Court has underlined the
foll owi ng sentence of the letter
920

"Deedi (sister) please send nother over here after

2 or 3 days as you know that I have not been able

to get any opportunity to have her conpany here."
According to the High Court, Sudha was longing for the
conpany of the nother-in-law,~ otherwi se there would be no
necessity for that sentence in the letter. As we propose to
deal with this aspect at a tinme, we shall indicate our
coments after we have referred to the other two letters.
The third letter marked Ext. XX i's dated October 17, 1980.
Therein again Sudha wanted the mother (of Didi) to visit
Delhi for 2 or 4 days. Towards the end there is an
i ndi cation that Laxman wanted the delivery to be effected at
Del hi. The last letter in the series is Ext. XXX which does
not bear a date. There are two sentences in the letter which
we woul d i ke to extract in particular

"I am of the viewthat blood is thicker than

water.. | would have posted a letter earlier but

due to abdom nal ailment | could not do so.-
The first of the sentences referred to above obviously was
meant for Didi as she had failed to conme and the second
sentence referred to her ailment. There is nothingin these
letters which is very material for the purpose of
ascertaining the relationship that existed between Sudha on
one side and nenbers of her husband' s famly on the other
Ceeta being the daughter of Shakuntala, the nother-in-law,
Sudha as daughter-in-1aw was not expected to make conplaints
agai nst her particularly when the letters were being sent to
Barot where the nother-in-law was living. Simlarly, a
letter witten by PW 8 to Subhash and Laxman whi ch has been
marked as Ext.D- 1, dated Septenber 25, 1980, and another
witten by PW 8 to Shakuhtal a and her husband (Ext. PW 6/ DA
of the sane date) have also been relied wupon by the Hi gh
Court. These letters are letters which PW8 had witten with
reference to the marriage of Ashok (younger brother of
PW8). It appears that this marriage was negotiated and/or
made to materialise with the assistance of the nmenbers of
the famly of the accused persons and the marri age had been
fixed to February 12, 1981. In the letter Ext. PW®6/DA
witten to the parents of Laxman, PW8 had spoken well about
the famly of the accused persons. That obviously one woul d
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expect when a brother-in-law of Laxman would be witing to
the parents of the sister’s husband. It is customary to
wite to elders in that strain. The contents of these
letters may not reflect the true position and any undue

921

enphasis on the contents thereof would really be m sl eading.
Simlarly, there is aletter witten by PW 6 to Sudha al so
dat ed Septenmber 25, 1980. Therein there is nention: "You

need not worry about anything; everything will be okay... |
will surely bring your servant with nme.... The H gh Court
has relying on these letters, cone to the conclusion that
the relationship was good till mddle of October, 1980, and

according to it the appreciation of the position by the
trial Judge that the letters contained intentional flattery
was not correct.
There is evidence that the deceased was being nade to
do nost of the household work notw thstanding the fact that
she was carrying and gradually the tinme for delivery of the
child was ' nearing. PW 6 had intervened to neet this
situation by bringing a servant who could take Sudha's | oad
to sone extent and ease the position. DW 5, however,
termi nated the services which neant that Sudha had to take
the burden on her. There is evidence that PW 6 had even
gone to the extent of offering the salary of the servant.
That possibly was not appreciated and nay have been for good
reasons.
Once we cone to the conclusion that the letters have
really no material bearing on the point at issue, the ora
evi dence of the four witnesses speaking on the topic has to
be referred to. As pointed out, these four wtnesses are
PW. 3 and 6, the two sisters of Sudha, PW 7 Sudha's
not her, and PW 8 who is Sudha's brother. PW 3 has stated
"Whenever | used to-visit her or she used to visit
me, Sudha al ways used to-conplain that she has not
been treated properly: She used to conplai n about
the harassment by her _husband' s elder  brother
Subhash, accused, and his wi fe and some tines by
her mother-in-law, both accused present in court,
as they wused to nake denmand from  Sudha for
bringing more noney from  her brothers and they
al so used to take nmore work from her
On 1.12.80, | had visited her in the house of the
accused at about 7 P.M and had renmained with her
for about an hour. At that tine the doctor had
advi sed and opined that she was likely to deliver
within two or three days. Wen | was at the house
of the accused, Sudha's nother-in-law, the accused
present in the Court, nade several (charges to
accuse and mal i gn Sudha.
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When | was com ng out of the house ny sister Sudha
cane out with me. She told me that on the previous
day her brother-in-law, i.e. M. Vinod younger
br ot her of Laxman had tried to forcibly renpve her
gol d bangl es when she had refused to hand them
over to her in-laws. She had also told ne that
Vinod had given a twist to her right wist. | had
noted bluish mark on her wist. Wen | wanted to
take her to ny house, accused Laxman and his
not her Snt. Shakuntala refused to send her with me
saying that Laxman would be dropping her to ny
house next norning.
In cross-examination it has been further brought
out:
"I never saw wife of Subhash pleased with Sudha
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who always used to conplain even against her
whenever | used to neet her

She further said :
"I had received two or three letters from ny
brother from Calcutta requesting ne to | ook after
Sudha as she was not happy in her in-laws’ famly.
| did not preserve those letters.
PW 6 is the other sister of Sudha. She has said
"She told ne that she was not in a position to do
that much of work due to her not having already
wor ked before her marriage and al so because of her
being in the famly way. Thereafter she returned
to her in-laws. After 10 days | went to the house
of Sudha in_ Ashok Vihar and requested Sm
Shakunt al a, accused present in Court, and wife of
accused Subhash to engage a maid servant for
washi ng utensils and | offered to pay for the
same. Sudha  arranged for a maid servant who was,
however, not paid the wages by the accused persons
and was termnated. Many a tine, Sudha had
conplained to ne-that Ms. Subhash used to prepare
neals for the rest  of the famly and she had to
cook the food for herself l|ater on. When Sudha was
carrying a child for about 5 to 6 months, she told
me that /‘her-in-laws had told her that if she gave
birth to amle h child then they would take a
scooter and Fridge for Laxman and Rs. 10,000 in
cash from her brothers. |told
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her that | would gift a fridge fromny side and
the rest would be given by our brothers. On many
occasions she had told nme that her in-laws were
maki ng demand of a sewi ng nachi ne al t hough she did
not know any stitching work and she had witten a
letter to her brother~ about which I came to know
later."

PW 7 is an elderly lady aged sixty. Cbviously her
husband was dead. She has stated that about two nonths after
the marriage when Sudha was brought to Calcutta by PW 8,
she had stated that Laxman and the nother-in-law and Subhash
have been demanding Rs. 10,000 to Rs. 20,000 in cash. PW 8
is Sudha's brother. He lives at Calcutta and is by
profession a Comm ssion Agent. His evidence too was to the
ef fect that Sudha had conpl ai ned about the demand of cash on
the occasion of the birth of the first child. Added to the
evi dence of these witnesses is the evidence of ~PW 4.
I shwari Devi, as already pointed out, was a good friend of
Sudha, being a close neighbour and Sudha havi ng very nuch
I i ked Bobby, the young child of Ishwari Devi. |shwari Devi
had been living in the upper flat until two nonths before
the occurrence and even when she had shifted, Sudha and she
were neeting al nost every day. She has stated

"Sudha alnost daily used to visit ne and used to
conplain to me that she was being nmaltreated on
the ground of insufficiency of dowy and that her
husband and nother-in-law used to threaten her for
setting her on fire.
There is no particular notification as to why PW 4 would
depose agai nst the accused persons. Simlarly, if there was
really no basis for the accusation, the two sisters of
Sudha, her nother who was an elderly |lady and a wi dow, and
her brother, PW 8, would have not falsely inplicated
Shakunt al a, Subhash and Laxnan as the perpetrators of the
crime. If Sudha had succunbed to burn injuries caused by
accidental fire, it would have been an event for nutua
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sorrow for every one in the famly both of the accused as
al so of Sudha. W cannot lose sight of the fact that the
marriage of Ashok had al ready been settled and was an event
to cone on February 2, 1981. Only a couple of nmonths after
the incident. if there was no foundation in the allegation
of maltreatnment and harassnment of Sudha, the four relations
of Sudha would have really not strained the relationship by
nmaki ng false allegations. If it was indeed an acci dent one
woul d expect Ashok’'s marriage to be perforned as fixed so

that the tie nay be maintained. In that event false
accusations agai nst the accused
924

persons would he wholly out of place. The High Court has
obvi ously not kept these aspects in view while dealing with
the evidence. W are, therefore, of the opinion that the
material on record is indicative of the position that the
relationship of Sudha with the nenbers of the famly in the
husband” s si de was not cordi al
W nay note here that even the H gh Court has not
brushed aside the story of denmand in the event of a child
bei ng born. [thas observed :
"I't may be that in Septenber or Cctober the
not her-in-1aw or ~some other nenbers in the famly
may have told the deceased that in case she gave
birth to/ a male child they would expect a fridge
and a scooter and sone cash. It is customary for
the Hindus that on the first delivery of a child,
particularly on the birth of a nale child, the
parents give presents. The in-laws or husband nay
have felt the need of a scooter and a frigidaire
and therefore, wanted the deceased to demand a
frigidaire and a scooter. W find it inmpossible to
agree with the learned Additional Sessions Judge
that the accused finding no positive response from
the brothers and the sisters of the deceased
regarding their above demand had decided to kil
the deceased. The observation of the Additiona
Sessions Judge that the accused decided to take
the life of the deceased before the delivery of
the child because after ‘the child was born it
woul d have becone difficult  for them to execute
the plan is wholly with out any basis.
Per haps the way the | earned Additional Sessions Judge forned
his conclusions on the basis of the evidence was not to be
approved but in our opinion the H gh Court had really no
justification to condemm the |earned Additional ~Sessions
Judge on that score. W do not approve of the concl usion of
the H gh Court that insufficiency of dowy was nade an issue
only to create a notive for the crine. As a fact, the
rel ati onship had been strained. Shakuntala and Madhu had
failed to show normal hunman consi derations towards- Sudha, a
young girl who was for the first time going to be a nother
Bot h Shakuntala and Madhu had their own experience of being
inthe famly way in their own tinme. They, however, forgot
the sane and their behaviour towards Sudha during this
period did anpbunt to a sort of torture. Added to the
physi cal strain, the
925
demands advanced from time to tine and the particular
enphasis with which the sane were reiterated as the period
of delivery approached gradually strained the feeling
bet ween Sudha and t he nenbers of the husband' s famly.
We have al so conme to the conclusion that the H gh Court
failed to take into account one naterial aspect while
appreciating the evidence of the prosecution wtnesses. It
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is a fact that Sudha had been burnt and according to the
nedi cal opinion that was to the extent of 70% As the
evi dence shows, Sudha was in her senses and was capabl e of
talking at the time when she was being removed to the
Hospital or even after she had been admtted as an indoor
patient. The two sisters or their respective husbands had no
apprehensi on that Sudha would not live. In case Sudha cane
round, she was to have lived in the famly of her husband.
No one interested in the welfare of Sudha was, therefore,
prepared to nake a statenent which night prejudice the
accused persons and lead to the straining of relationship in
an irreparable way. Therefore, the silence or avoidance to
nmake a true disclosure about the cause of fire particularly
so long as Sudha was alive, cannot be over enphasi sed and
adverse inference drawn by ‘the H gh Court fromthe conduct
of the sisters was indeed not warranted in the facts of the
case.

W cane across sunptuous reference to statements of
wi t nesses recorded under Section 161 of the Code of Crimnal
Procedure during Investigation in the judgnent of the High
Court. It-is interesting to notice that the H gh Court found
fault, and very rightly, with-the trial Court for using such
statenents as evidence; yet, it fell into the sane error and
freely referred to such statenents for coming to findings on
materi al aspects. It is unnecessary to indicate reference to
specific instances at length but one or two illustrative
occasi ons we woul d like to point out

"The husband of PW. 3 and 6 in their statenents
to the police on 2nd Decenber, 1980, have stated
that the relations between Sudha and her husband
were cordial ."
The husbands have not been exanined as w tnesses at the
trial. Simlarly the Hgh Court extracted in extenso the
i nquest statenents as if they were evidence proper. Section
162(1) of the Code of Crimnal Procedure provides :
"No statenent nade by any person to a police
of ficer
926
in the course of investigation under this chapter,
shall, if reduced to witing, be -signed by the
person making it, nor shall any such statenent or
any record thereof, whether ina police diary or
otherwise, or any part of such statenent or
record, be used for any purpose, save as
hereinafter provided, at any inquiry-or trial in
respect of any offence under investigation at the
ti me when such statenment was nade
Provided that when any wtness is called for the
prosecution in such inquiry or trial whose
statenment has been reduced into witing as
aforesaid, any part of his statenent, if duly
proved, may be used by the accused, and with the
perm ssion of the Court, by the prosecution, to
contradict such wtness in the manner provi ded by
section 145 of the Indian Evidence Act, 1872..."
This Court pointed out in Pedda Narayana & Ors. v. State of
Andhra Pradesh, [1975] 4 S.C.C. 153, that a statenent
recorded by the police officer during investigation is
i nadm ssible in evidence and the proper procedure is to
confront the wtness with the contradictions when they are
exam ned and then ask the Investigating Oficer regarding
the contradictions. This Court reiterated the position in
Sat Paul v. Delhi Administration, [1976] 1 S.C.R 727, by
again pointing our that the statement nade to a police
officer during the investigation can be wused only for the
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purpose of contradicting the prosecution wtnesses under
s. 145 of the Evidence Act. It cannot be used for the
purpose of cross-exani nation. The nandate of the |aw of
procedure and the law laid down by this Court have obviously
been overlook ed by the trial Court as also the H gh Court
al t hough the High Court was cognizant of the |egal position
and had found fault with the trial Court. We would like to
point out that the trial Court has nmarked |arge portions of
the statements recorded by the police without confiding to
the actual contradiction. If attention had been bestowed at
the appropriate stage, this situation would not have arisen.
We shall nowrefer to the evidence regarding Sudha’s
burning. It has already been indicated that the evidence
consists of statenents of " PW. 1, 2, 4 and 5. These are
nei ghbours. The H gh~ Court has found three of these
wi t nesses to have been present. and we have al ready indicated
that PW 4 was also attracted to the spot by the cries
rai sed by Sudha. M. Singh, it may be noted,
927
chal l enged this finding of the H gh Court but we see no
force in the challenge. These w tnesses, according to the
H gh Court, cane and helpedin putting out the fire and
expeditiously renoving Sudha to the hospital. W have
already indicated our reasons for accepting the evidence of
these witnesses as being trustworthy. The learned tria
Judge who had occasion to see the deneanour of the
wi tnesses, believed themto be truthful and the reasoning
advanced by the High Court to discard the evidence has been
rejected by us. On the evidence of these wtnesses it
follows that at the tine then PW 1 canme, Subhash was
standing at the door <connecting the roomwth the outer
covered space where Sudha had been aflame. Undue inportance
was given by the High Court to the fact that there was no
smell of kerosene on the head or hair of Sudha. Sudha had
been found in a standing posture by these w tnesses when her
weari ng apparel was burning. There i's sone evidence that the
clothes emanated the snell of kerosene. At no stage Sudha
had even suggested that kerosene had been poured or
sprinkled on her head. The observation of the  H gh Court
that if kerosene had been poured on her body or over the
wearing apparel the burns would have been of a greater
dimension is not a conclusion based upon expert evidence.
The nedi cal exam nation conducted does not appear to have
been nade keeping this aspect in view Admttedly, every
part of the body had not been equally burnt. Therefore, it
is quite possible that presence of kerosene on the wearing
apparel had danaged certain parts of the body nore than the
ot her parts. Non-presence of kerosene on the head is not a
material feature and presence of snell in the clothes
probabilises the prosecution case that on Sudha’'s clothes
kerosene had been sprinkled. The suggestion that the gunny
bag and the clothes had come in contact wth kerosene
| eaking from the stove is indeed not acceptable in the
absence of evidence that Sudha had squatted on the floor
while using the kerosene stove. W have already found that
Sudha had not lighted the kerosene stove that evening.
Evi dence that the stove was |leaking when lighted is of no
assistance to explain the presence of kerosene in the gunny
bag as well inasmuch as we have rejected the plea of
l[ighting of the stove. M. Singh has placed sone passages
from Taylor’'s Medical Jurisprudence in support of his
submi ssion that in view of the medical evidence that Sudha's
burns were either of the first or the second degrees, use of
kerosene which would have aggravated the burns was untrue.
We are not much inpressed by this argunment. How rmuch of
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kerosene was sprinkled is not known. For how |ong Sudha
actually burnt is also not exactly known. To work backwards
fromthe injured condition of Sudha’s body may not in the
premi ses lead to a correct concl usion
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One nore feature which nust be duly taken note of at
this point is the place where Sudha was found aflane.
Admittedly it was not the room where she lived but it was
the covered space on the back side. Once we have rejected
the defence plea of accidental fire while heating nmilk with
the kerosene stove, Sudha’s presence in the outer space at
that time is not natural. Sudha was apparently brought to
that place fromthe roomto be put on fire so that the
articles in the roons would not be damaged and there woul d
be the mnimum of |oss to property.

The evidence of the wtnesses clearly indicates that
the accused persons appeared to be indifferent even when
Sudha had been aflane. |If the nother in-law was really
interested in-a child being born to Sudha an event likely to
happen within a few days thereafter she woul d have been the
nost di sturbed person at ~the sight of fire on the body of
Sudha. Sinmilarly, Laxman nust™ have been terribly upset and
woul d not have been leaving any stone unturned to bring
safety to Sudha. The evidence of the prosecution w tnesses
is indicative of the “position that there was no sense of
grief or anxiety in their conduct and, therefore, the
nei ghbours who gathered had to takethe lead in the matter
for providing relief to her.

There is sonme ampbunt of discrepancy in the evidence of
the witnesses in regard to the details ~and M. Singh
hi ghlighted this aspect in his submssion. It is comobn
human experience that different persons admttedly seeing an
event give varying accounts of the same. That is because the
percepti veness varies and a recount of the same incident is
usual ly at variance to a considerable extent. Ordinarily, if
several persons give the sane account of an event, even with
reference to minor details, the  evidence is branded as
parrotlike and is considered to be the outcone of ‘tutoring.
Havi ng read the evidence of these witnesses with-great care,
we are of the view that the same has the touch of intrinsic
truth and the variations are within reasonablelimts and
the wvariations i nstead of providing the ground - for
rejection, add to the quality of being near to truth. On the
evi dence, therefore, we conme to these conclusions : (1) the
relationship of Sudha with the menbers of the husband s
family had becone strained and she had been subjected to
physical as well as nental torture for some tine before the
incident; the physical torture was the out come of
indifference to her health and the nental torture was on
account of demand of dowy; (2) Sudha had not |ighted the
kerosene stove that evening and her wearing apparel had not
caught fire accidently but kerosene had
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been sprinkled on her clothes and she had been brought into
the open space where fire was lit to her clothes. Thus Sudha
died not as an outconme of an accidental fire but on account
of a designed nove on the part of the nmenbers of the famly
of the accused persons to put an end to her life. M. Singh
has pl eaded forcefully that we should not interfere with the
judgrment of acquittal as it is based on a reasonabl e view of
the matter nerely by re-appreciating the evidence. The scope
of an appeal against acquittal and the scope of this Court’s
jurisdiction in such a natter are well settled. The
preponderance of judicial opinion in this Court is that
there is no difference between an appeal against conviction
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and an appeal against acquittal except when dealing with an
appeal against acquittal the Court Kkeeps in view the
position that the presunption of innocence in favour of the
accused has been fortified by acquittal and if the view
adopted by the High Court is a reasonable one and the
conclusion reached by it had its grounds well set on the
materials on record, the acquittal may not be interfered
with. Upon reading the record and after hearing |earned
counsel we are of the view that the judgment of the Hi gh
Court cannot have the inmunity which M. Singh clainmd. Once
evi dence has been read and this Court has proceeded to
review the entire material, there is indeed no limtation in
law in the exercise of the jurisdiction under Article 136 of
the Constitution for the matter of mmking a just decision.

Now conmes the time to find out as to who are the
persons responsible for the killing of Sudha. W have
already indicated ‘that DN 5 had been taken to Barot by
Subhash and on his return he brought Shakuntala to Del hi.
Subhash appears to have been living in a different room
Though they were living under the sane roof, there does not
appear to have been much of cordiality and cl ose
rel ati onshi p between Subhash-and Laxman; each one appeared
to be living in his owmn world within the small prem ses. It
is significant that Subhash had nmade a statenent as
reiterated by the prosecution witnesses that he had nothing
to do with what happened to Sudha and on that ground had
declined to enter into the taxi when Sudha was being renoved
to the Hospital. Even such a statenent had been repeated
earlier. It is true ‘that the prosecution wtnesses have
suggest ed that Subhash was cl osing the door when they wanted
to enter the back space. Subhash has explai ned that he was
trying to avoid the spread of fire. Keeping these aspects in
view, we are inclined to treat his case sonewhat differently
fromthat of the husband and the nother-in-law of Sudha.
930

M. Garg appearing for the —appellants in Crimnal
Appeal No. 94/ 84, had enphatically relied upon the
observations of the Judicial Committee in the case of
Barendra Kumar Ghosh v. The King Enperor, 52 I A 40, and
contended that in view of the fact that Subhash stood and
wai ted exhibiting a conduct of indifference when positive
action for help to Sudha was warranted, he must be inputed
with sufficient notive and be ranked at par with the accused
persons. W are, however, prepared to give himthe benefit
of doubt treating his case to be on the border line. Hs
acquittal by the Hgh Court, therefore, shall ~not be
interfered with. As far as the nother-in-law is concerned,
the position is very different. Sudha in her dying
decl arati ons nmade contenporaneously as deposed to hy the
wi tnesses had stated that kerosene had been poured by the
nother-in-law and fire had also been I|it by her:-This has
been repeated by her nore than once before she reached the
hospital except that she assigned that lighting of fire to
her husband. W have already dealt with this aspect of the
matter and have cone to the conclusion that though we woul d
not have been prepared to base the conviction on the ora
dyi ng decl arations alone, such dying declarations, in our
opi nion, were not to be totally rejected and the sanme can be
used as corroborative material.

We are not prepared to accept Laxman's plea of alibi.
He had pleaded that he had gone along with PW 3 upto the
bus stand and by the tine he returned the incident had taken
pl ace. Laxman was present and his conduct of indifference
does exhibit his conmplicity. In fact, when Laxman was
available in Del hi, wi thout hi s active associ ation
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Shakuntal a could not have managed the event all by herself.
W are, therefore, of the definite view that Shakuntal a and
Laxman are responsible for the killing of Sudha by setting
her on fire. They have, therefore, conmitted the offence of
murder and are liable to be convicted for the offence
puni shabl e under section 302 of the Indian Penal Code as has
been found by the trial Court. M. Singh had very ably
attenpted to persuade as to accept the position that when
admittedly PW 3 had cone to the house that evening, it
woul d be normal to expect Laxman to go with her upto the bus
stand when she was returning to her residence. He also
commended to us to accept the evidence of the taxi driver
DW 4 who stated that Laxman appeared in the scene after the
taxi had cone to the spot. W have pondered over this
submi ssion for quite sone tine but we find the evidence of
the prosecution w tnesses who saw Laxman standing at the
front door nore acceptable.
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The next ~ rel evant aspect ~for consideration is what
shoul d be the proper punishnment to be inposed. The | earned
trial Judge had thought it proper to inpose the punishnent
of death. Acquittal intervened and alnpst two years have
el apsed since the respondents were acquitted and set at
liberty by the Hgh Court. In a suitable case of bride
burning, death sentence may not be inproper. But in the
facts of the case +and particularly on ‘account of the
situation following the acquittal in the hands of the Hi gh
Court and the tine 'lag, we do not think it would be proper
to restore the death sentence as a necessary corollary to
the finding of guilt. W accordingly allow both the appeal s
partly and direct that the two respondents, Smt. Shakuntal a
and Laxnman Kumar shall be sentenced to inprisonnent for
life. Both the appeals against Subhash stand di sm ssed and
his acquittal is upheld. Steps shall be taken by the tria
Judge to give effect to this  judgnment as pronptly as
feasi bl e.

Before we part with these appeals we may refer to sone
portions of the judgnent of the H gh Court under the heading
"Conclusion’. The Hi gh Court observed :

"The sentence of death awarded to three persons
i ncluding a woman in a wi fe burning case was gi ven
wi de publicity bot h by the nat i onal and
i nternational news nedia. The verdict of acquitta
which we are about to deliver is bound to cause
flutter in the public mnd nore particularly
anongst wonmen’s social bodies and organisations.
We are perform ng our constitutional duty. Judges
have no special neans of finding out the truth. W
entirely depend on the evidence produced on record
and do our best to discover the truth within the
l[imtations laid down by |aw Judges are hunan
bei ngs and can err. The satisfying factor \i's that
we are not the final Court and there is a Court
above us and if our judgnent is wong it shall be
set right."
What the High Court had visualised has perhaps partly cone
to happen but the way the H gh Court took cover of the
exi stence of a higher forumis not available to us as | aw
does not prescribe another forum beyond this Court. W are,
however, disturbed by the fact that the High Court took
notice of publicity through the news nmedia and indicated its
apprehension of flutter in the public mnd. It is the
obligation of every Court to find out the truth and act
according to law once the truth is discovered. In
932
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that search for truth obviously the Court has to function
within the bounds set by |law and act on the evi dence pl aced
before it. What happens outside the Court room when the
Court is busy in its process of adjudication is indeed
irrelevant and wunless a proper cushion is provided to keep
the proceedings wthin the court roomdissociated fromthe
heat generated outside the court room either through the
news nedia or through flutter in the public mnd, the cause
of justice is bound to suffer. Mankind has shifted fromthe
state of nature towards a civilized society and it is no
| onger the physical power of a litigating individual or the
m ght of the ruler nor even the opinion of the majority that
takes awmay the liberty of a citizen by convicting himand
maki ng him suffer a sentence of inprisonnent. Award of
puni shment following conviction at a trial in a system
wedded to rule of law is the outcome of cool deliberation in
the court roomafter adequate hearing is afforded to the
parties, accusations -are brought against the accused, the
prosecutor is- given an opportunity of supporting the charge
and the ‘accused is equally given an opportunity of neeting
the accusations by establishing his innocence. It is the
outconme of cool deliberations and the screening of the
material by the informed mnd of the Judge that leads to
determ nation of the lis. |If the cushionis lost and the
Court room is allowed to vibrate wth the heat generated
outside it, the adjudicatory process suffers and the search
for truth is stifled.
In the penultimate and the | ast paragraphs the judgnent
of the H gh Court it has been said as follows :
"We appreciate the anxiety displayed by some of
the wonen organi sations in cases of wife burning a
crime to be condemmed by one and all and if proved
deserving the severest sentence. The evil of dowy
is equally a matter of concern for the society as
a e and shoul d be looked upon contenptuously both
on giver and the taker. This evil is in vogue in
our society since tine( imrenorial and shall take
time to be curbed.  The social and’ econonic
conditions are the main eneny of wonan desperation
sometine conpelling her to commt suicide. These
evils prevailing in our society have to be fought
at different levels. Once economc independence
cones in wonen the evil of dowy wll die a
nat ur al deat h. W't hout educati on economni ¢
i ndependence cannot be achieved ~and, ~ therefore,
education at all levels of the society upper
class, mddle cl asses, |lower classesis a nust.
We hear of no wfe burning cases (in western
countries, obviously because wonen  there are
econom cal |y i ndependent.
933
The Courts cannot allow an enot i onal and
sentinmental feelings to cone into the judicia
pronouncenents. Once sentinental and enptiona
feelings are allowed to enter the judicial mnd
the Judge is bound to view the evidence with a
bias and in that case the conclusion nay al so be
bi ased resulting in some cases in great injustice.
The cases have to be decided strictly on evidence
howsoever cruel or horrifying the crine nmay be.
Al possible chances of i nnocent nman being
convi cted have to be ruled out. There should be no
hosti|l e at nbsphere against an accused in court. A
hostil e atnosphere is bound to interfere in an
unbi ased approach as well as a decision. This has
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to be avoided at all costs. W are sorry for the
above diversion but it has becone necessary in
this case.

Wth the opinionin the ultimte paragraph of the
judgrment we agree. But we have not been able to see any
reason as to why the H gh Court was obsessed with the idea
that the diversion becane necessary in the case. It cannot
be gain said that the Court nust proceed to discharge its
duties uninfluenced by any extraneous consi deration

Debate has no place in a judgnent though invariably a
debate precedes it and a judgment rmay occasion a debate.
Every one in the country whether an individual or an
organi sation should contribute to social netabolism It is
our considered opinion that this Court has obligation within
reasonable linmts and justifying bounds to provide food for
t hought s which may hel p generate the proper social order and
hold the comunity in ~an even form The Hi gh Court was of
the view that the evil of dowy in our society has been
prevailing from time imenorial. This does not seemto be
correct. In" the olden days in the H ndu community dowy in
the nodern_sense was totally unknown. Man and worman enj oyed
equality of status and society | ooked upon wormen as |iving
goddesses. Where ladies lived in peace, harnony and wth
dignity and status, Gods were believed to be roam ng about
in human form Wen a bride was brought into the famly it
was considered to be a great event and it was | ooked upon as
bringing fortune into the famly not by way of dowy but on
account of the grace the young lady carried with and around
her .

The High Court has indicated that once education and
econom ¢ i ndependence for wonen are achieved, the evil of
dowy woul d neet a natural death. There seens to be force in
what the
934
H gh Court has said. W propose to-add a few concluding
paragraphs to our judgenent to highlight our concern about
the evil.

Marriage, according to the commnity to which parties
bel ong, is sacranental and is believed to have been ordai ned
in heaven. The religious rites perforned at the  marriage
alter clearly indicate that the man accepts the woman as hi's
better-half by assuring her protection as guardian, ensuring
food and necessaries of |ife as the provider, guaranteeing
conpani onship as the mate and by resolving that the
pl easures and sorrows in the pursuit of |ife shall be shared
with her and Dharma shall be observed. |If this be the
concept of nmarriage, there would be no scope to |ook for
worl dly considerations, particularly dowy.

Every marriage ordinarily involves a transplant. Agirl
born and brought up in her natural famly when given in
marriage, has to |eave the natural setting and cone into a
new fanmily. Wen a tender plant is shifted fromthe place of
origin to a newsetting, great care is taken to ensure that
the new soil is suitable and not far different fromthe soi
where the plant had hitherto been growing; care is taken to
ensure that there is not much of variation of the
tenmperature, watering facility is assured and congeniality
is attenpted to be provided. When a girl is transplanted
fromher natural setting into an alien famly, the care
expected is bound to be nmore than in the case of a plant.

Plant has Ilife but the girl has a nore than devel oped one.
Human enotions are unknown to the plant life. In the grow ng
years in the natural setting the girl - now a bride - has

fornmed her own habits, gathered her own inpressions,
devel oped her own aptitudes and got used to a way of life.
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In the new setting sonme of these have to be accepted and
sone she has to surrender. This process of adaptation is not
and cannot be one-sided. Gve and take, live and let Iive,
are the ways of |Iife and when the bride is received in the
new famly she must have a feeling of welcone and by the
fond bonds of love and affection, grace and generosity,
attachment and consideration that she may receive in the

famly of the husband, she will get into a new nould; the
nmoul d which would last for her life. She has to get used to
a new set of relationships - one type wth the husband,

another with the parents-in-law, a different one with the
ot her superiors and yet a different one with the younger
ones in the famly. For this she would require |Iloving
gui dance. The elders in the famly, including the nother-in-
| aw, are expected to show her the way. The husband has to
stand as a nountain of support ready to
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protect her and espouse her cause where she is on the right
and equal l'y ready to cover her either by pulling her up to
protecting her wllingly taking the responsibility on to
hi nsel f when she is at fault. ~The process has to be a
natural one and there has to be exhibition of cooperation
and willingness fromevery side. Otherwise how would the
transpl ant succeed.

There is yet another aspect which we think is very
germane, O late there is a keen conpetition between man and
worman all the world over. There has been a feeling that the
worl d has been a nan doni nated one and wonen as a cl ass have
been trying to raise their heads by clainmng equality. W
are of the view that wonman nust rise and on account of
certain virtues which Nature  has endowed themwth to the
exclusion of man, due credit must be given to wonmen as
possessors of those exclusive qualities. It is the woman who
is capable of playing the nore effective role ' in the
preservation of society and, therefore, she has to be
respected. She has the greater dose of divinity in her and
by her gifted qualities she can protect the society against
evil. To that extent wonan have special qualities to serve
soci ety in due discharge of the social responsibility. Wile
all these are true and the struggle for upliftnent has to
continue, can it be forgotten that nen and wonen in the
human creation are conplenentary to each —other and it is
only when a man and a wonan are put together that a unit is
fornmed? One without the other has no place in the conmunity
of honosapiens. Therefore, in a world where nan and woman
are indispensable to each other and the status  of one
depends upon the exi stence and | ongi ng of the other, to what
extent is conpetition between the two justifiable is a
matter to be debated in a cool and healthy setting.

S R Appeal partly all owed.
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