NOTES ON THE REFORM OF LAW FOR
RAPE AND ALLIED OFFENCES

PART ONE

INTRODUCTION

1. The Criminal Law Amendment Bill, 1980, introduced by the Hon'ble Union
Home Minister in the Lok Sabha on 11 August 1980 testifies to the governmental and
parliamentary concern with the tragic incidence of 'violence on Indian women and the
determination to refashion criminal law, in its style and substance, for more effective
protection of women. The urgency with which the entire problem was considered is indeed
noteworthy. The Statement of Objects and Reasons acknowledges “‘the pressing demands
inside and outside Parliament” for the reform of the law. The Bill in its conception
manifests, in the best democratic traditions, swift governmental responsiveness to articulate
public concern over a national issue. i

2. Assignatories to the Open Letter to the Chief Justice of India in the Mathura

case, we too felt it to be our duty to participate in the national debate concerning reform of

the law of rape. Three of us who signed the Open Letter prepared on May 1, 1980, a
Memorandum Concerning the Law of Rape. This was submitted to the Hon’ble Home
Minister, the Hon’ble Minister for Law and Justice, some members of Parliament,
governmental and semi-governmental agencies and groups interested in reforming the law
relating to custodial violence on women. We find the Bill responsive to some of the
suggestions made in that Memorandum, which had an encouraging reception overall, We
now offer our comments: on' the Bill in the same spirit. which'impelled us to'‘submit the
Memorandum, 2 floid

3. The concern felt by the Union Government over the increasing incidence of rape
and the consequential public resentment against the inadequacies and failures of law and'”

legal system, is clearly visible from the Statement of Objects and Reasons. The Government
has given earnest and anxious consideration in “proposing changes in the Penal Code,
Criminal Procedure Code and the Evidence Act to make the law stringent and effective.
The objects of the biil are almost non-controversial and laudable,  But its thrust in some

areas is rot quite adequate ‘while in others it seems to be over-reaching its objectives.

Moreover a few drafting deficiencies such as lack of clarity and precision have crept into



some areas, In qut Two we make some general policy observations and in subsequent parts
we give our detailed comments on each clause of the Rill,

PART TWO
BASIC POLICY CONSIDERATIONS

(i) Need for equal emphasis on preventive aspects

4. The Bill’s main forte eonsists in providing more stringent punishments including
mandatory minimum sentences for the various types of the offence of rape. The Bill also
envisages measures to facilitate the proof of rape, to make the trial more effective against
the accused and less irksome and embarrassing to the victim of rape. The Bill, however,
has not proposed any preventive and precautionary measures against rape and more
particularly against custodial rape, j

5. It seems to us axiomatic 'that  deterrent and more deterrent punishments for rape-
by themselves would not necessarily reduce the ~incidence of custodial violence. Indeed,
custodial violence on women may. take, in response to changes in the law, different and more
insidious forms. . In any case, deterrent punishments will not necessarily make the places
of custody reasonably safe for the women who find themselves  at the merey of those having
their-custody.‘ A more effective. way of stopping custodial rape is not to allow, as far.as
possible, women to be in the custody of male police and public servants. .~ The need to have
this preventive or precautionary measures against the growing incidence of custodial rape
was in a way. recognised when in the recent past several State Governments issued
administrative directions to the police to the effect that ‘as far as possible no woman should
be arrested after sunset and before sunrise.” The proviso to section 160 (1) of the Criminal.
Procedure Code is another such indication as the proviso puts an embargo on the police
power to call a woman-witness to the police station for the recording of her statement. The
need to avoid sending women to male police custody has also been recognised by the law
Commission in its 84th Report on “Rape & allied offences etc”.

(6) . It appears to us that the Bill misses a valuable opportunity. to incorporate pro-
visions which stress preventive remedies. In our Memorandum (which features here as an
Annexure) we had suggested several changes in the Criminal Proedure Code which would
minimise, if not altogether eliminate, custody situations for. women in their encounters (as
witnesse's; complainants, suspects, accused, and as offcxiders) with thq,]aw enforcement autho-
rities, We had also suggested changes in the law faciliiating.ba,il fdr women ; offenders, for y
adequate legal services to rape victims including the Office of a Public Defender. for women,
Without disputing the utility of providing for more stringent punishments, specially for the
more aggravated categories of rape, we would at the same time like to, reiterate the pre-
ventive aspects elaborately suggested in our Memorandum, - We do hope that these proposals
will be given due consideration and will eventually be _cnécted.



(ii) Some Questions Concerning Minimum Punishment

i Thc_' Bill by clause 3 proposes to provide mandatory minimum punishment for

every type of rhpe, the aggravated forms being provided with increased mandatory minimum
punishments, It is true that for every such provision there is a proviso whereby the court
may for adequate and special reasons to be recorded in writing impose: a lesser sentence than
the prescribed mandatory minimum,

8. Contemporary penological thought and practice disfavour mandatory minimum
punishments. But there may be some justification in providing minimum punishments
in case of well defined aggravated forms of rape. In the prevailing atmosphere where
the menace of  rape is on the increase,’ the: minimum = punishment as provided in the
proposed section 376(2) appears to be  certainly justifiable and we entirely endorsé the
proposed changes, . We  would like to go a step further and to ‘suggest that the other
aggravated form of rape, like a rape on the: blind woman 'or aninsane or invalid woman
should zlso attract” mandatory minimum punishments and should also beincluded in the
proposed section 376 (2). )

9. However, we do not favour the minimum sentence of 7 years now envisaged by the
Bill in section 376 (1) for non-aggravated form of rape. If a penal provsion is felt to be
unreasonably harsh, it in effect is counter-productive. Rather than strictly implementing
what is perceived, as a harsh regime of law, the enfire system of administration of criminal
justice often tries to save the accused as much as possible from unreasonably harsh
punishment. In this process the real culprit is likely to be discharged or even acquitted,

10. Further, it should be noted that in situations of unreasonably lenient or low
punishment for rape, the existing law provides for enhancement of sentence. According to
the new provision made in section 377 of the Criminal Procedure Code, 1973, the public
prosecutor can in such cases, go- in appeal to the High Court against the inadequacy of
as the sentence.

(i) Legal Services for Women

3 11. The Bill does not make.any proposal for. providing adequate legal assistance to
the victims of rape. In the prevailing social conditions which fail to |ensure security for
women and considering various handicaps suffered by - the victims  of rape it is negessary
that the victims of rape are provided special and adequate legal assistance. Experience
has shown that it is not enough to depend upon the police and the prosecuting agencies to do
full justiée to the victims of rape. We accordingly urge that an office of Women's Defeader
should be created. Competent persons, preferably  women, having knowledge of women’s
problems and eligible to practice law and armed with adequate powers, should be appointed
Defenders,































































