COMMENTARY

Reversing the Option
Civil Codes and Personal Laws

In the present political situation where the issue of women's rights
continues to be subordinated to the imperatives of majoritarianism and
minoritarianism, it is necessary to make « conceptual shift in the way in
which family laws have so far been envisaged. This note presents u
proposal prepared by a Working Group on Women's Rights which,
while restoring the focus on women's rights, also aims to change the
terms of the debate. The members of the Working Group are Amrita
Chhachhi, Farida Khan, Gawram Naviakha, Kumkim Sangari, Neeraj
Malik, Nivedita Menon, Ritu Menon, Tanika Sarkar, Uma Chakravarti,

Urvashi Butalia and Zoya Huasan.

THE terms of the current discussion on the
uniform civil code and personal laws were
sel by the political positions which
crystallised around the Shah Bano case, so
that at present there appear to be only three
options - support for a uniform civit vode
(UCC}, reform within persoral law; or an
optional uniform civil code. Though there
are ditferent nuances within these, we tiel
that all three options are limited. In the
present pofitical sitwation where the issue ot
women's fights continues to be subordinated
to the imperatives of majorilarianism and
minoritarianism, it is necessary o rethink
the whole issue from a broader perspective
based on democratic principles. We are
presenting a proposal, the resull of intensive
discussions, which, while restoring the focus
on women'’s rights (as other democratic and
feminist groups are trying to do), also aims
to change the terms of the debate. Qur
intention is 1o intervene n the present
controversy surrounding the guestion of Jegal
reformand to provoke & debate on somewhat
ditfecent lines. Our proposal dozs not offer
a package of laws oi deal with legal
technicaliues, but attempls aconceptual shin
in the way 1n which tamity Jaws have so tar
been envisaged.

ProusLems with UCC

The early notion ol a unitorm civil code,
as presented in the 940y and 1950s, was
developed within a nutionahist framework
with adouble agenda ot improving the status
of women und unifying theditferent religious
communities through a set of common laws,
We recognise the pioneering work and
commitment of the early feminists to more
gender-just laws than the persopal laws
operative inthe 1940s (and importance withie
that historical contexi); nevertheless their
early conceptionotthe UCC was problematic
on three inter-retated counis. These problems
are related not 10 umformily per se but 1o
its ideological deployment.
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t Theideaofthe UCC rested ona mechantcal
notion of the integration of difterent com-
munitics through unilormity ol Liws,; il
atso hinked mtegration to the achicvement
of 1 modern naton-state. Thus, while
demanding the UCC in the Consutuenl
Assembly, M R Masani, Hansa Mehta and
Amrit Kaur - who dissented {rons Lhe
decision of the sub-commitiee (0 nut
include UCC in Fundamental Rights and
ook admirable positions on several issues
~ bemouaned the continuance of personal
lawsas keeping Indiaback fromadvancing
o nauonhood. Further, it did not attempt
to take into account the social dif-
terentiation that exists in India, cven as
it sought to transcend them in the reaim
of rights. While the gquestion of national
unity was sought 1o be resofved legalis-
tcally, national integration was to be based
only on the fegal integration of religious
vommunities. Uniformity was (hus
attempied only in personal luws and not
w social hife as a whole, as fur example,
in the equitable distnbution of resources.
Since the UCC was seen to be acorrective
{ordivistvecolonial policics and aformula
fur integrating people imo one nation 15
the 19405 and 19505, this approach has
made t possible (o undesplay the guestion
ol women's nghts. The Conimities on the
Status of Women (1975) returhed the
spotlight 1o the nghts of women, but even
50, i1 did nol fully distance itselt from the
cartier concepion ol the UCC as furthersng
national integration, The focus on the need
for 2 UCC to integrate the nation has
enabled its appropriation as a campaign
issue for the BIP. Qver the years the
guestion of women’s nghts has either been
underplayed or used as a convenient
rhetorical position.

These problems have been most evident
in, indeed intensibed by, the judiciary. In
cases involving Muslim personal law,
Supreme Court judges have foregrounded
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and explicitly regarded the ‘oneness’ of the
nation, as well as loyalty to il to be at stuke
it different minority groups follow different
family laws. In the Shah Bano case (1985)
judges said that “'a common civil code will
help the cause of national integration by
removing disparate loyalties in laws which
have conflicting ideologies”.”

In the recent Supreme Court judgment on
Sarla Mudgal vs Union of India (1995) the
judges repeated this and further held: “In the
Indian Republic there was to be only one
nation ~ Indian nation - and no community
could claim 10 remain a separate entity on
the basis of religion.” They added: "The
Hindus and Sikhs have forsaken their
sentimients in the cause of national unity and
integration; some other would not.."

Whal is more discobcerling, even
disturbing, is the way the UCC is invoked
routinely, almost reflexively, by judges
pronvuncing on cases wnvolving Mushim
personal law - whether maintenance ortriple
Lalag or bigamy - bul never when confronted
with the meguities of Hindu personal law
in court. Thus in the Sarla Mudgal casc, the
Supreme Court judgment dealt with higamy
trom the point of view of the provision tor
pulygamy i the Muslun pessonallaw, which
was represented as besng the main reason
for Hindu bigamy. The judgment ignored
the high incidence of Hindu bigamy that
exists even without reeourse 10 Muslim
personal law. 1t also ignored the 1act that in
altowing Hindu marriage rituals to be the
sole proof of marriage, the lacunae in Hindu
personat law have combined with the
yudicrary’s own interprctations to facihilate
bigamy. They also did not ask tor the
strengthening wnd unilorm applicabion of
theexisting penal provisions for proseeution
of bigamy or fur better laws on divorce

When these two Kinds of judictal stute-
meniy are considered wgether, the fist
upholding patriotic Hindus and Sikhs, and
the second invoking s UCC only when faced
with gender inequities under Musiim
personal baw, they assume the following
dangerous logic: Hindus have reformed
themsclves; others have 1o be brought inline
with thein or, more patronisingly, ruised 10
their level: and minority communities are
anti-national inretaining ‘special privileges’
through personal Taws.

The difficulty of conceptually discntan-
gling equality for women from the unity of
the nation has had three consequences:

First, it produced an idea of the nation Lhat
coutd only veer between the idcal of
unitormity and the constitutional guaraniees
of religious freedom. By pilting the two
againsteachother, it provided an easy weispon
to communalists, who latched on either 1o
the one or to the other. A second level of
contradiction between the justictable and
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nnon-justiciable clauses in the constitution,
also setup aproblemalic opposition belween
gender justice and freedom of religion; this
loo has been used by communalists and
inlerpreted in an entirely sectarian and
patniarchal spirit.

Second, it severely limited the ways in
which the guestion of gender justice could
be posed. The focus remained on the in-
equalities and dilferences between coni-
munities because of the existence of separate
personal laws, rather than on the injustice
that exists within each personal law, The
cmphasis was less ofien on equaiity and
most often on unifermity among com-
munities.

Third. the particular package of laws tha
would comprise the UCC was never made
clear.

3 There was another conceptual flaw in the
eniginal prenuse of the UCC, that has been
unguestioningly repeated. 1t compart-
mentalises civil 1aw into the public and
private. the formes dealing with and related
primarily tothe worldofbusiness, contracts
and property, the latter restncted Lo the
family and domestic matiers. All attempts
10 address the discrimination aganst
waonen in the Tater sphere have ieft un-
chalienged the public/pnvale dichotomy,
The UCC has been regarded as merely a
substitute that is sull confined 10 family
and domestic matters. This creates several
problems; for instance, the fact thx
nberitance comes under both sets of laws,
compounds the nature of discrimination
against women. This division, as well as
the naming of civil law govemning the
family as “peesonal’ and “religious’, can
both be traced back to the colonial period
and British ideologies of rule and methods
of consolidaling political power. This
naming was also problematic because most
af these laws were being codified and
enacled by the state.

We feel thal we cannot sympattuse with
adefence of the UCC on the ground of thesc
ideological notions of national umty or
uniformity. Nor can we support either resis-
tance to or attacks on legal reform from any
guatter (even it presented as resistance (o
imposed ‘umifornuty’) when they are based
on preserving patriarchal pnivileges. We tee!
the question of gender justice has 1o be
delinked fromnattonal unity and uniformity.
Equally we feel it has to be dehinked from
communalisation, The UCC as posed by the
BJP and Sangh "parivar’ never takes into
account evenexisting secular provisions that
are more gender-just than personal faws, ket
alone coming up with concrele propusals.
Either they suggest, as Sushma Swaraj has
done, that the UCC should be based on the
best Trom all personal laws, or, as the VHP
has done, that the Hindu personal law should
be imposed on all citizens. Further, mure
often than not, their advocacy of a UCC
seems te hinge on a contest over male
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patriarchal privilege. and rests on achieving
a parity of such privilege between men of
different religions.

ProBLEMS WITH PErsONAL Laws

As f{ar as personal laws are concerned,
all of them without exception are riven with
problems that have repeatedly been posed
by feminist groups in the past decades. The
problems are not confined to the content of
personal laws; they extend to their
foundational principles as well.

1 Personal laws are as conceptually flawed
as the UCC since they deny o women
within communities the nghts that com-
munities claym lor themselves - that s, the
right to sclf-determination, autonomy and
access to resourees,

2 Al personal laws are highly ciscriminatory
against women since they are based on an
werpretaiton of retigion that sanctions
patniarchy and resists democratic and egah-
wanan relations hbetween men and women
oulside as well as within the family. This
18 evidenced by the fact that Hindu laws
were reionned 1o the teeth of orthodox
opposition and are s4ill far from granting
Justice to women in malless of inherilanee,
adoption, maintenance and custodial nghts.

3 Histoncally, reform and codificauon of
persondl laws eroded some of the custo-
mary variabons and diversities within
communities, In other words as a principle
of plurality, it has so far been in danger
of cancelling uself out by advocating
homogengeity withinexisingcommunitics.
Mureover defence ol personal laws on (he
grounds of defence of community ts ne
different, in theory, trom defence ol a
LICC on the ground ol defence of the
nalion - it t5 simply that ditferent types
ol particularity are being defended and the
chotice between them is enber arbutrary or
self-interested and politically motivated

4 Personal baws arcapplicable to all members
of a4 community by virlue of being bora
into that community. As such these Jaws
donat aliow any choice to individuals wha
may be non-belicvers or dissenters, or
helievers who do not wish to be governed
by discriminatory and unjust laws which
are violative of their fundamental rights.
As feminists, we are commistled 1o 1he right
to chosen political affiliaton that resis
neither on biological difference nor on
belonging by birth. Our commitment is 10
a broad-based struggle against patriarchal
oppression.

5 Equally, we need to think about the
democratic principles infringed in allowing
so-called group or community rights to
override women'sindividual nights. Where

community rights infringe the rights of

women and other groups within the
communily, they arc to be rejected. We
feel that the tfocus must be shifted un-
amguously 1o working towards the non-
negotiable and inalienable rights of citizens,
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We, as a group. feel we cannot speak on
behalf of community identities and that our
own role cannol be that of working vut the
modaltties from within. Reform from within
involves adopting the role of interlocutor
within a community as also the question of

the reinlerpretation of religious texts.

We atso sce the limited success of the
hustorical process of reforms in ail personal
laws (Parsi, Christian, Hindu and Muslim)
and its failure to abolish patriarchal privi-
Jeges., Current astempts at reform flounder
against the entrenched patriarchal and
institutional power of religious leaders; they
are setting limits on who can be the agents
of reform, on the terms of these seforms as
well as on the strategies for such reforms.
As a result, proposals for reform are either
watered down or curtailed or are simply not
enabling for women. Present attempts, as in
the case of the proposed Christian Marriages
Act, are also being brought (0 an impasse
by the prevancations of the state.

Al the same time we feel that all efforts
withinany community for reformare intninsic
parts of a wider political process and the
larger debate on equal rights (or women, We
hope they will respond Lo and enter into 2
dialogue with vur suggestions.

We realise the diificulty ol our project for
rethinking laws iva climate where minorics
feel beleaguered by majoritarianism, This s
all the more so because reframing laws is
pereeived to be an antack on nuwnorifies.
However, welcel that the struggle for fonnal
equalety and rights for all women includimg
thuse belonging 1o minonities cannot be
surrendered. And the struggle for the nghts
uf ali women should attemnpt not Lo contnbute
to a stluation 1n which minonty rights are
pitted agamst women's nghts,

This struggie must be accompanied by a
genuine commitment 1o the protection of
minofities on the part of citizens and state
espocially given the siructural discrimination
against munonties. A firm commitmenl 0
the protection of minornty merests neces
sitates ensering the punishment of those
guilty of riol violence. Those guilty of loot.
arson and killing have ltherto tended o go
away scot- free. We are opposed (o the poli-
tical manipulation of all religious wdentaties.
Further, the siite’s mdulgence towards the
criminal activities of the Hindulva brigade,
the absence of criminal prosecution, com-
bined with the government’s recognition of
the religious leadership of every denoms-
naton as fegitimate intetlocutor in lact
promotesihe erosionof popular sovereignty.

REvVERSING ‘THE Orton

QOur effors is 10 extract the discussion on
the UCC from the framework of the com-
parative rights of communities ~ between
cachother and between communities and the
nativn - uand 1o recast this discussion jnterms
of the rights of women as citizens occupying
the public sphere, with nghts to work, to
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equal wages, to equality within the family,
in a way which does not compartmentalise
the pubiic and the private. In other words,
equal rights that can procure gender justice
should not exclude affirmative action or
protection for women.

Since women's oppression is located in
organised and unorganised collectivities be
il state, family, comrmunity, workplace, only
aconcept of ights can address these in their
totality. Here lies the possibility of a tangible
gain in the shape of law as well as a marked
advance in intetlectual and political life,
since in the struggle to protect and actualise
these rights there would be mobilisation and
wider debhate among feminis(, left and
democratic groups or organisations.

We have devised a system of options in
keeping with (a} our commitment to rights;
(b} our understanding of the present political
situation, in which personal laws not only
have a legal presence, but have further
become “symbolic’ of community identity
and an object of communalisation. We are
in tull agreement with all feminist, left and
democratic groups who would like 1o expand
the number of secular laws. However, we
differ with the modalities of options begin
suggested by some feminist groups at present:
these rest on making it more possible for
women to opt out of personal laws and
choose secular laws. We would liketoreverse
this modality for two reasons: one, we wish
to challenge the way in which women (and
men) are legally fixed into birth-based
religious communities: and two, because
such a primordial location makes shifting
out of it more difficult, especially for women.

The three central planks of our proposal,
which will enlarge the scope for democratic
participidion of citizens, are:

{1)The preparation and institutionalisation
of a comprehensive package of legislation
which would embody gender justice and
would he tar wider in its scope than existing
laws, including the personal. This package
would cover notonly equal rights for women
within the family in terms of access to
propeny, guardianship rights, right to the
matrimonial home, etc; it would also cover
cqual wages for equal work. creche facilities
at the workplace, anti-discriminatory
Provisions in recruitinent, promotions and
job allocation, etc. This must be accompanied
by a package of soctal security measures
which will make women less vulnerable and
bolster their economic rights in all spheres.

(2} All those who are bom as or become
citizens of India would come under the
purview of this framework of common laws,
That is, these laws would be the birthright
of every man and every woman who is or
hecomes a citizen of India.

(3) Al citizens would also have the right
to choose, at any point in their lives, io be
govemed by personal laws if they so desire.
The choice to he governed by personal law
hastobe adeliberate decisionby anindividual
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citizen expressly seeking the application of
personal laws. If such a choice is not made,
the new gender-just legislation would be ap-
plied. In keeping with our conceptual frame-
work of gender-just laws as the rights of
citizens. we belicve that citizens who have
chosen personal laws shouldbe abie torevoke
their choice and move back 1o the common
laws at a moment of legal conflict. Further,
since the gender-just laws will cover an arca
much wider than the personal laws, only those
provisions of the new laws which cover the
same areas as personal laws will be revocable.

We would like 10 clarify here that the
choices that is to be made will be about
remaining within secular laws or choosing
to be governed by personal laws, not about
belonging to a religious community. That
is, we make a distinction between religious
community/religious practice on the one hand
(which is not our focus in this context), and
personal laws administered along community
lines, on the other which is our concern. By
being born within gender-just laws citizens
do not cease to have religious affiliations,
they simply are no longer automatically
subject to the personal law of their
community,

This proposal would mean a major reversal
of the present situation where all citizens are
governed by personal laws unless they make
a decision to opt for secular laws. As things
stand, this can only be done at marnage,
which then automatically entails the opera-
tion of a set of succession and other laws.
Our proposal reverses the oplion in a manner
that ensures both democratic principles and
the right to clivose in a more enabling way.

The new gender-just 1aws should be open
to contest and further change on the grounds
that they are not secular, democratic or
gender-just. In this sense we do not consider
this to be a final solution but an enshling
provision. Thus, if a more gender-just
provision exists in customary law, then it
should be taken into account.

In the present context, the exercise of
democratic rights 15 assumed rather than
consciously asserted, as well as one-sided.
It is assumed or taken-for-granted because
citizens are preforce born under personal
laws. It is one-sided because in practice this
oght has been asserted primarily by self-
proclaimed representatives of communities
and has in fact worked against the right of
women from different religious groups to
exercise their choice.

It is precisely because of the denial of
democratic rights to women in all com-
munities, that we feel it is important 10
ensure that common gender-just laws are
established as the right of every citizen. This
then should be the norm against which the
choice to be governed by personal laws
should be exercised. This will imply that
communities would have to justify personal
taws to their own constituencies. It would
lead to a truly democratic process of the
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mobilisation of women by different groups
and movements as well as act as an impetus
for genuine social change.

At the same time, given the infringement
of citizens’ rights by different levels of state
administration, particularly in a communal
context, the legal enforceability of the
proposal for reverse optionality has to also
ensure that there are countervailing
organisations which prevent the abuse of
this option for sectarian interests.

Since this proposal ensures the principle
of democratic choice and initiates a demo-
cratic process for the assertion of rights, it
cannot be seen as an imposition or violation
of minority rights or as targeted at any one
community. In fact, we see reverse optionality
challenging current wisdom and shifting the
terms of the debate which poses the problem
only in terms of the following pairs of
dichotomies - nation/community, individual/
collective, majority/minorities ~ in all of
which women as a category are rendered
tnvisible.

We are aware that legal reform as a means
to counter oppression, whether of women
or of any other group or class, is a limited
strategy. It does not necessarily challenge
the deeper relationships of inequality which
would continue to prevail despite formal
cquality. Further, the access to law is
differentiated across class, caste, gender and
so on, while the application of the law by
judicial and other agencies 18, very ofien,
discriminatory.

We recognise that the mere existence of
formal rights does not address the public/
private dichotomy, illegitimise hierarchical
gender relations, ordoaway with proprietary
rights of men over women, with the unequal
division of labour and the power to allocatc
resources. Unless these deeper structural
changes occur, formal equality will not end
oppression of women and might result in
new forms of patriarchal control within the
tamily, community, workplace and the state.

We also recognise that the possibilities of
excrcising choice are conditioned by the
vulnerable position that women occupy in
society and the pressures exerted by the
family and community representatives, The
conditions of choice become even more
limited in communalised situations,

Nevertheless, it is possible thatthrough the
institution of legal rights in the political, eco-
nomic and social arenas, hierarchical gender
relations will be challenged, patriarchal
authority would be undermined. and the
public/private dichotomy could get eroded.

The provision of reverse optionality would
thus offer a reat chalienge to some forms of
oppression even if it cannot necessarily end
them.

SUGGESTIONS FOR DisCUSSION

We outline below the hroad principles in
our proposal as suggestions for discussion;
(1) Alicitizens are guaranteed the common

May 18, 1996



secular gender-just law, but can choose to
opt for their personal laws,

(2) These laws will be based on the
principle of equal sights for women as well
as on the principle of affirmative action
wherever necessary.

(3) These laws will be comprehensive
covering arcas of marriage. compulsory
registration of marriages, divorce, inheri-
tance, guardianship, rights of residence, nghts
to matrimontial property, domestic violence
as well as access to resources. rights 10 work,
cqual wages and bencfits.

{4) Once the principle of reverse optiona-
lity is operationalised there would be, at a
point in time, three categories of citizens:

(a) citizens who are governed by common
gender-just laws, (b) citizens who express
an option for personal laws, and (¢) citizens
who are caught in a sitation ol conflict if
one party has chosen personal law

(5) In the case of a conflict, contest or
unforeseen contradictions between secular
law and personal law, the broad principle
should be that secular law should prevail.

{6) Thedecisiontobe governed by personal
law shouid be revocuble at moments of tegal
conflict. The principie ol revocability s
imponant because the decision to choose
persanal {aw can be lorced on young women,
particufarly at sensitive moments {such as
marriage) when they would find it ditficult
to express their own opinion, Therefore the
right 10 gender-just laws should not bc
irretrievably lost.

(7) The contemt and ambit of the gender-
Jjust taws will be far wider than the present
laws, since it will bring in new legislation
as well as change the scope and content of
the present laws. Only those provisions of
the new laws which cover the same area as
personal laws will be revocable.

In our discussions with women's groups
and civil nghts points/groups, the various
points of criticism have emerged.

There ts the argument that

(a) 1o permil a return Lo unjust personal
laws is undemocratic. We would respond
that our proposal takes away no right that
women already have, and further, enables
many more women to be covered by gender-
just laws. At present we have a set of personal
laws and a few secular laws. Structured as
they are at present, and in an atmosphere of
growing communalisation which inhibits the
process of secularisation, the effectivity of
secularlaws has beennegligible. Also, under
pressure from orthodox sections of various
communities. these secular laws has been
diluted over the years. By reversing the
option, that is, by privileging the gender-
just taws as citizen's rights and making
personal laws a matter of choice, we feel thal
a targer number of people will be able to
avail of, from our perspective, the more
desirable package. Women are already
constrained in at least two ways — in getting
access1o any fegal arhitration and in choosing
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secular laws above personal laws, e, vis-a-
vis the legal system in general and personat
taws in particular. Our proposal will ease the
latter constraint. .

Further, we hold that relaining a space for
the operation of personal laws is not merety
astrategic compromise withexisting political
realities. Rather, in order to bring about a
thoroughgoing democratisation and secula-
risation of civil society, it is not sufficient
to have secular policies imposed by (he state.
This has to be made possible by leaving open
the space for social transformaton.

{b) ht is suggested that our proposal of
gender-just laws as citizen's rights will
backfire upon the moves in some quarnters
to reform personal faws from within, and
that such inittatives will be blocked. This
fear, we feel, is misptaced. By incorporating
the personal Jaws in the system of options,
we have actually provided for the continued
existence of personal laws. Further, the
pracess of reform can in fact he accelerated
by providing a concrete and positive horizon
of non-patriarchal gender-just faws against
which personal taws can be measured.
Individual citizens and democrauc groups
can then push for reformed personal laws
as laws that they would prefer to opt for if
they measured up to standards of justice and
equality.

(v)Many groups seethe UCCas anultimare
horizon but feel that the present situation is
not conducive for such a move. We agree
with their analysis of the present situation
as constituted by a compromised state and
acommunalised society in which the agenda
of gender-just laws has been set back even
further. However, precisely for this reason
we feel that our position is a viable one as
it leaves no room for the endless deferral
of equal laws while it altows for the con-
tinuance of the persamai Jaws for those whao
might wish 16 be governed by them. There is
thus no necd to wait for a politically condu-
cive moment lo introduce these equal laws.

Some groups advocale the expansion ot
the secular ground through strategies in the
interim period. They have suggested the
introduction of specific egalitarian laws in
areas nol covered by existing personal laws.
However, recent experience has shown that
orthodox elements in cominunities respond
toinitiatives for gendes-just laws by claiming
exemption from these, for the whole com-
munity, The policy of granling exemptions
is dangerous as it can lead to further
communalisation. The option suggested by
us will allow individuals to choose to be
governed by personal laws, but will prevent
whole aggregates from being excluded at
one stroke from the ambit of gender-just
laws without having any say in the matter.

(d) [ is suggested that the form of legal
option we are advocating is impracticable
and likely to create legal confusion, However,
mulitiple laws covering the same areas already
extst. For instance, the Spectal Marriages
Act functions atongside the personal laws,
while in certain areas such as maintenance
the choices are already operating. The con-
fusion will be no greater than it already is.

The kind of problems that will be created
by moving from one set of laws Lo another,
the ‘bridging’ clauses thal may be needed,
can be worked out Jaw by law and clause
by clause.

Canweallagree inprinciple onthe ultimate
need lora body of thoroughgoing legislation
which will benetit alt womeninthe long run.
We ask those groups who might not share
our view of the option to cume together for
drafting and concretising a new package ol
gender-just laws,
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