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“Queer” : an inclusive umbrella term that designates all those who are willing to.
question the norms of gender and sexuality

e g el e
Voices Agaihsi 377isa D.él:hi.-bas.ec.:l'coalitio.n of .gréups'"Wdrking on women'’s rights, child rights,
human rights, sexual rights and the rights of same-sex desiring people. Thus far, members of
Voices Against 377 include:
Amnesty international I_ndia, Campaign for Human Rights
Anjuman, JNU Students’ Queer Collective
Breakthr_ough, Building Human Rights Culture
. CREA, Creating Resources for Empowerment and Action
Haq, Centre for Child Rights
Jagori, Women's Training, Documentation and Resource Centre
Nigah Media Collective, A space for discussions around gender and sexuality
Nirantar, Cenﬁ’e for Gender and Education '
Partners for Law in Development, Legal ResOurce- Group
'PRISM, A Forum for Queer Activism
Sa.heii.deen"s Resource Centre, AUtonOMOoUS Women's group .

SAMA, Resource Group for Women and Health
TARSHI, Talking About Reproductive and Sexual Health Issues

We invite other groups/individuals who would like to lend support or iearn more 1o contact us at
voicesagainst377 @rediffmail.com
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Rights for All .

-INTRODUCT-ION-._ :

’ At stake is the human rzght to be dayj”erent the rtght to recogmtzon of dtﬁ”erent pathways of sexmzlzty,
o a rtght lo zmmumty from tke oppresszve and represswe labellmg of a'esptsed sexualtty ‘

' Upendra ch’

Over the last few decades the movement for the rxghts of lesbtan, btsexual gay, transgendered and
hijra communities has come info its own,- Today; diverse voices and groups based all over India increasingly
articulate the rights of these communities to lives of dignity without fear and:the threat of violence, and. with
the same constitutional and human rights as all others. The movement has long been documentmg and
protesttng human ! ghts vzolatrons agamst such commumttes, and bnngmg the hrstory and the real stories of
struggle resxstance, and support w1thm the communmes to hght Now aiong wrth other all movements it
also chalienges larger structures that seek to use dellberate constructtons of what is natu l” imd nor_'ma_l”
to penallse all those that do not fit § mto a heterosexual bmary—gender framework Lo

= We hve in4 society that constantly: tells us. that there is only one kmd of acceptable des1re heterosexual

wrthm matriage, and male: Social structures further define and defend rigid notions of what it means to be a
rhan or a wothan; how the two should relate; and the family unit that should result. All those who dare to think
“outside.this perfect ideal are considered threats to “morahty” and to society at-large. ‘In response fothis
threat, the system either tries to altogether: deny the existence of those deviating from the norm (as.in: the
mvrsrbirsmg of lesbian: women), or.dismisses them as imports from the West CIt’s: only a handfui of urban,
westernized elite who are gay”): When their presence is: dtfﬁcuit to, tgnore, they are pumshed i ways that
deny them a hfe of dlgmty and freedom - Podiie sl

“The subJ ectof thrs report Section 377 of the Indtan Penal Code (IPC), crmnnahses voluntary carnal
intercourse against the order of nature,” and remains one of the main obstacles for the sexual rtghts moverment
today. It is-ironic that a British colonial faw passed in the early 1860sto tcnmanahse_ﬁfnon—procreattve sexual
behaviour (whether homosexual or heterosexual); is purported to be reflective-of our society. even today!
Under this law; all “unnatural” acts. ranging from: consensual same-sex. sexual activity between aduits; or
even oral sex between a marned heterosexual couple, are offences though the pervasrve homophohra in‘our
soctety ensures that only the first: is ever prosecuted. : v

‘What are our main concerns about Sectron 3777 It seeks to rmpose a stxﬂmg umformrty upon what
we know to be a mch and varred d1vers1ty of sexualmes and genders. It legrtzmxses notions of w t 1s
' né “normal” witha view to upholdzng institutions of heterosexuahty and pamarchy suchas
: famtly m order to maintain the exrstrng 1nequahtxes inherent in these systems It allows for 'punrshment to'be

meted out to gay, lesbxan hl_]i'a, transgender and brsexual people whose human nghts repeatedly violated

by state’ and hon-state actors as divérse as the polzce ‘the famlly, the medta, and the niedical establishment.

Numerous studies and fact-finding reports document violations ranging from. sexual-assault. and:abuse in
' police custody, extortion, electroshock and drug-based reparative therapies in mental health.;

‘ natural”

1 Boreword to PUCL-K, (2003). Human Rights Violations Against-the Transgender. Comrnunity; (Bangalore; PUCL-K):
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institutions, and wide ranging social stigma and discrimination on a day-to-day basis. The sérioustiess’and
repeated nature of these violations has not yet been understood by society at large. Even in our personal lives,

anecdotal evidence suggests that the existence of the law continues to be a major obstacle for friends,
families, work colieagues and others to be acceptmg of diverse sexual orxentatlons ’I‘hose who are committed
to reaching out to these marginalised communities through outreach, education and advocacy work have
faced the danger of being found legally culpable. Further, the existence of Section 377 and its use to prosecute
cases of Child Sexual Abuse (CSA) has frustrated many child rights activists, awho argue that Section 377
was never meant to be a-law:on: CSA: and. is:therefore woefully inadequate in understanding any of the
complexities or needs of CSA cases. As long as this: law remains ‘on the books, they fear, no comprehenswe
law on: CSA will be formulated; : e -

The first legal petmor: agamst Sectzon 377 was ﬁled in 1994 by the AIDS Bhedbhav erodhl Andolan
(ABVA) In 2001 on behalf of Naz Foundation India, Lawyer ] Collectwe filed a PIL in the De[hl H1gh Court
and the 2003 response of the erstwhlle NDA government proved that the challenge wzll not be easy In its
response, the government argues that Indian soc1ety, by and large, dzsapproves of homosexuahty, and that this
is enough for it to be considered a crime. Further, it defended the need for Section 377 to proseciite cases of
Child-Sexual Abuse and to-safegnard society from “moral degradation”. In September 2004, the Delhi High
Court dismissed the petition; saying that it would enteftain’a PIL filed by ouly those directly affected: Naz
then appealed this-decision by filing a-review petition before'the High Court. Naz argued that the reason Naz
filed a PIL for those affected by -Section 377 is because the existence of this section prevents the hotmosexual
community from approaching the court directly for fear of being identified and harassed by the police;
However, the High Court dismissed the review petition. Afier consulting'a number of groups, Naz appealed
to'the Supreme Court on the limited point of whether the High Court c¢ould-dismiss the petition on these
grounds. The Supreme Court, while hearing the matter, observed that this was a public interest issue, and one
that was being debated all over the world. The court has issued notice to the government, which has been
glven tlme to reply on the lmuted 1ssue of whether the PIL was valld or not L

On the larger issues at hand, it réemains- to be seen whether the govemment places the nght to judge
and enforce a vision of “public. morality” over the tights, freedom and dignity of homosexual people. Where
is the piace of perceived “public morality” within criminal law? Who decides what is “moral” and “natural”,
In India alone; homosexual people, widows, single women, Muslims and: Dalits can ‘all tell a unique yet
common story of being considered “unnatural” and “immoral®; If hypothetically; the majority in this coutitiy
decided to ban inter-caste marriage because it was “unnat ", should the law be then amended to reflect
this opinion, Certamly not! The Constitution of India, and the laws that fo]low from it, are meant, first and
foremost to guarantee and protect the fundamental rights to freedom life and liberty toall. On what grounds
are these rlghts bemg denied to homosexual people‘? The law must be a  space that\enshnnes and protects the
ideals that we stand for. It cannot follow society, but mstead must lead it, Had the law s;mply to reﬂect what
it percelved to be pubhc op1mon then ant:—Satl and antz«dowry laws would never have, been passed

‘It was to-address issues such as these; as well as.to generate and deepen 'd1alogues relating to
sexuality, in particular same sex desire, that the coalition “Voices against:377 came into existence, The

! For a timeline of the PIL, please refer to the Appendix:
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coalition consists of Delhi-based groups engaging with a range of issues — including women’s rights, human
rights, child rights and the rights of same sex desiring people. “Voices against 377” manifests the recognition
that the demand to decriminalise Section 377 is an issue of social justice that everyone, irrespective of their
gender or sexual orientation, should be concerned about, Through miéetings, workshops, disseminationt of
materials, public demonstrations, media advocacy and a campaign to evoke and gather peopie’s views on

Section 377", the coalition has also sought to raise awateness about the marginalisation and criminalisation of '

same sex desiring people. The coalition has sought to establish that the struggle against control of sexuality is
directly linked with our struggles for women’s rights, our fight against fundamentahsm our vision of a just
world where people have the freedom to be d]fferent and yet be treated as equal

Voices against 377 through thls repozt seeks to hlghhght these intersections and firmly place sexual
rights within our understanding of gender justice and human rights. The report moves on to show how Section
377 adversely impacts the lives of homosexual peopie, child rights, women’s rights, mental health praxis and
human rights. Articles in this report show how the law affects HIV-AIDS outreach and prevention efforts,
how the law limits any effective addressing of child sexual abuse, while also eéxplicitly countering the false
belief that gay rights adversely impact child rights. Another article documents violations against homosexual
people at the hands of mental health practitioners and shows how Section 377 perpetuates homophobla within
mental health spaces. -

Sexual rights have been on the periphery of law, movements and society for far too long, and it is
1mperat1ve that the pervaswe discrimination against large numbers of peoples and communities be stopped.
The decrtmmahsaﬂon of consensual adult same-sex activities witl act as the first step towards a larger
campaign against Section 377 that would lead to its ultimate repeal and also to the simultaneous drafting of a
substantive new law on Child Sexual Abuse. It is only then that a country so proud of its democracy and
freedom will be safe for so many that live in fear on its soil, Sexuality has been on the wrong end of the law
and on the margins of society and movements for too long.

,.,,,m«\* =

B

t For mote details about the campaign, please see Appendix
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FACTS ABOUT SECTION 377

Sectuon 377 (Unnatural Offences) reads: Whoever vo.'untarr.’y has carnal rntercourse agamst

o the
- ife,

order of nature with any.man, woman; or animal, shall.be punished with: imprisohment for.
or-with. imprrsonment of either. descr.'ption for a term which may extend to fen years; and

shall also be .'Jable o} fme

'Sectlon 377 Indlan Penai Code 1870 the British- mtroduced antl sodomy law,

criminalises all voluntary ‘camal intercourse agamst the order of nature’.

" Does not specn‘y what constltutes u:"énaftz_ral’f 's"e'_x; nor does it distinguisﬁ' between

consensual and coercwe sex N

Because of the exp!anatfon to the sectuon "penetratson is sufficient to constltute carnal
-mtercourse” it has been mterpreted to mclude anal and oral sex. Dot

Anal or oraI sex ina heterosexual context - even wﬂh:n mamage 1s"against the order
of nature’T

. The punishment for Section 377 - life mpnsonment cognlsable non-bailable

_Sectlon 377 crlmmalises sexual act;v:ty, but does not even acknowledge sexual

_ 'ldentlty, nor is there any such recogmtlon of non- heterosexual |dent|ty in Indlan

Iaw
Used in tandem with Sectlon 375 (sexuaE assault) and other laws in child abuse cases.

In some cases used in tandem w;th Sectlon 375 (sexual assault) and_other laws_ by
women filing rape charges against husbands for which there is no provision in the rape
laws.

Most often used by police to harass same sex desiring people: to extort mOney from men
who have sex with men in cruising areas, to verbally and sexually abuse them. Also
used to break up same-sex couples inciuding women., .

Section 377 leads to the abuse of other laws to harass same-sex desiring people,
including;

- Section 268 IPC - any conduct in a public place * that calses
injury/danger/fannoyance to the public: ambiguous therefore often used.

- Section 202/3 IPC ~ Sale of obscene books/objects: impedes publication and
distribution of material on safe sex practices for sexual minorities.
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Section 294 IPC -~ Obscene acts — punishes public acts including songs
extremely ambiguous and also impedes HIV interventions.

Section 109 IPC ~Abetment; 120 B - Cons'piracyﬁ' 51 1; Aﬁémpt. '

*Itv addition 'to sections under the Indian Penal Code, various jocal laws are also used to
“ harass and- discriminate against same sex desiring people, in-particular men who have sex
‘with men. The Bombay Police Act, for instance, contains sections partlcularly favoured by

the pohce when attemptmg ‘to extort from’ gay men in “crwsmg areas
e Sec 110 Indecent behaviourin publ:c :

-- Sec 111 -—Annoymg passengers in the street e

" Sec 11:2 - Mis_beh_avmg W|t_h_ _mte_nt to bre_ac_h pedce.

H i B
o A
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TESTIMONIAL: MY STORY

. Tip.toging out.of a dark; cool room that occasionally sparkled with drops of sunlight -
.. steved through the chik, were the three of us = my older brother, my.younger sister and me
_the middle one ~ neither amongst the old or the young.— like the: drops. of sunlight indefinable
as either light or dark. | did.not fit anywhere.. Fleeing in the summer afternoons, through the
burning courtyard of the house, past the neem tree and up the incline on the railway tracks
behind our house, the competition:amongst: us-siblings used to be about who could walk
straight on the tracks the fongest. When we were caught | was chided the most. | was a girl,
older then my younger sister. Not'so small after alf; to indulge in games that did not become
a grown up girl like me and to make matters worse | used to be slapping and kicking! Didn't |
know that girls did not raise their hands to hit. boys’P Growmg good girls did not venture mto
lonely places on lonely aftemoons

And when there were outings like going out to the movies or school excursions | was
rarely old enough to understand what was good for me, so, like my younger sister | had to
stay back.

No matter what | did, | ended up breaking some rule. Like the railway track that ran
ahead of me there was an unquantifiable ideal | always seemed to miss. | thought marriage
would help me attain it. Perhaps it would give me the maturity and the respect that almost
always deluded me. | settied down. | had a son. | hoped that the ignominy my mother went. -
through for bearing five daughters would be countered and the story of our births would be
compensated or replaced with other stories of our achievements. Each of our births had
been arnnounced by striking an earthen vessel so that its dull ¢lang did not spread far and
wide, My brother's birth instead, had been heralded by beahng a steel plate so that the good
news could be carried all around.

As | deftly smoothed the creases out of bedcovers and linen and put in place pieces
of my household, | began to get unsettied. No matter what and how much 1 did to keep the
house going, it was never enough, never entirely well done. Also, it was always my
responsibility alone. Yet | was given no part in the decision-making. When my anger surged

- up,,guilt at being angry soon arose in equal measure and haunted me. Nothing | knew or
had learnt thus far in my life eased this ongoing conflict.

In the midst of the daily tasks of child-raising and cloistered domesticity, | happened
to see women's groups on the television screen, demonstrating on the streets and
demanding a stop to violence against women and demanding greater rights for women. The
boldness of these groups, bringing private issues into the public arena, initially shocked me
and ought to have alienated me. Instead, | was drawn to them. Sahell, one of Delhi’s earliest
autonomous women's groups, was based in a locality adjoining the cne | fived in. | joined
them as a volunteer in 1983. It was here that | got the-opportunity to work with women,
survivors of the anti-Sikh riots in 1984. As a result, a long and deep process of internal
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questioning began. In my search.for answers, in 1991 | jomed the women'’s group Jagori as
a full-time paid employee : S . e :

o One of my first asmgnments ;nvo!ved workmg ata resettlement col ony (slum) in
Delhi. The work included local organizing and also documentation of the lives of single
women. Women, who were technically considered illiterate, and lived in poverty and at
subsistence level, re-educated me in immeasurable ways, on a daily basis. It was one of the
most empowering periods of my life. The regular practice of sitting as equals on the ground
in a circle as we discussed problems, evolved strategy and planned interventions,
challenged me to scrutinize my class privilege as well as other privileges.

The first woman | wrote about was Bhavari, in her sixties, As | sat next to her, she
held my chin in her hands and ran her work worn fingers on my arms and face, "My h'usband
did not ever ask me how | am, what | drink, eat and wear, he never loved me like this..
Even as her sharmg echoed a similar yearning in me, | became aware of a pleasurable
sensation when she touched me. | recognized with a shock that the sensuousness evoked in
me came from the hands of a woman. It brought back the memory of a dark stalrcase in a
convent school. A memory that | thought had died with a phase | had ‘outgrown’. That day
when | came back home conflicted and dazed nothing else had changed.

" Later in my meetings with more women, traces of what | absorbed would come back

10 me like that weathered touch. Listening to them | dimly saw how structurai power impacis

our most intimate relationships. | began to see a larger pattern in our individual and varied

. lives reflected in the identical words we used in the telling of our stories - ‘caged, 'good

woman, 'pad woman.' The daily presence of women who put at stake their precarious

survival means to change their lives inspired me to change mine. | gathered the courage to
speak to my son and step out of the 16 year old mamage :

But when the turning point came, it was almost mwssble It came when | flrst heard
Bhavari talk about a relationship between two women. Simply and  without a moral
judgement she said that these two women met one another in the” 7f"”élds away from their
homes and families. “They loved one another dearly. They could not live without seeing one
another...”

Women's nurturing space healed me. But even then it was not simple for me to write
the story | had just heard. | had just begun to know myself. | was afraid. It was only towards
the end of the project that | was able to incorporate the story. Looking back | see several
issues here,

. - Even though | acknowledged my love for women | was afraid. | had only Bhavari to

" 'go to. Besides her there was no one | knew even in the women’s groups with whom | could

talk. It was only later in private asides | learnt there were many women like us in the

movement. | also began to see how when dealing with issues in.the movement factors like

" class, caste, marital status were taken into account there was rarely any mention of sexual

preference. The belief that heterosexuality is an all-pervasive norm is not only sustained by
our silence, but it also thwarts a full visionary analysis of situations.
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Finally my involvement with another woman strengthened:me. | was. no longer alone.
As we negotiated our heartbreaks and differences, the support we got from women like us
was also from those who had not come out. What we often missed was an outer, farger
aff;rmmg space into which we could S|mply slip and be ourselves wuthout pretensmns

LoRRK
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SECTION 377 AND CHILD SEXUAL ABUSE

In its response to the pet1t10n pendmg in the Delhi High court agamst Section 377, the government
asserte_d_ that this piece of legislation is necessaiy in order to be able to prosecute perpetrators of child sexual
abuse (CSA). The response. is at one level-incomprehensible; Surely, the government must be aware that the
petition does not call for a repeal of Section 377, but merely a “reading down”. This means essentially that the
petition: seeks- to- remove adult,. private, consensual same-sex acts. from the ambit of Section 377. - It leaves
unchanged the rest of the section that would still apply to. non-consensual sexual acts, and could thereby
continue to be used in cases:of CSA. | :

One could easily argue that we have here not a mere ovessight on the part of the government but a
deliberate attempt to confuse issues. . Part of this attempt is to pit child rights against gay and lesbian rights.
What better way to counter-the demands for decriminalizing adult consensual sex,. inicluding homosexual acts,
than to raise the:bogey of the vulnerability- of the child: There is little evidence however to:suggest that the
governiment is in fact concerned about the:child’s search for justice. The government has itself acknowledged
the need.for a separate law to-deal:with CSA.in its First Periodic Report to the UN Committee on the Rights of
the: Child. The government’siactions:-however, fail to. match the stated intention. “Despite demands by groups
from all:over the country, working:on: child rights, women’s rights and sexual rights, and even the National

Commission for Women, the government has sought to ignore the demand for a law.which would specifically. .

address CSA. These groups have stated categorically that the existing laws, including Section- 377, are highly
inadequate in dealing with CSA. These actors, including the media, have also, in the course of their work,

contributed to breakmg the silence around CSA. The government, on the other hand, yet agam, instead of
proactively leglslatmg> ina manner that would enshrine principles of JllStiCC, is creating hurdles in the way of
civil society in ity pu:smts of the goal of justice. '

_ The current scenatio with regmds CSA and the ]aw is such that in order to undertake criminal
pmsecutxon for sexual abuse of guls, itis Sectmn 375 (the sectlon of the IPC which 1elates to rape), Section
354 {outraging the modesty of the woman) or Section 377 which is used. In the case of abuse of boys, only
Sectlcn 377 can be used. As has been repeatediy pomted out by groups that have been dett gndmg 2 law to
adcliess CSA the rape law is highiy madequate Section 375 only. crnmmahse§ vagmal penetratlon by the
penis. It lS well known that most often. CSA does not take this form. CSA ranges from exhlbltmmsm
touchmg, to all forms of penetration (including penile-anal, penile-oral, objectuvagmal and ﬂnger vagmal}
Section 354 (outraging the modesty of the woman) does not even begin to capture the gravity of the crime that
CSA is. As in the case of Section 375, this section can only be used in the case of abuse of girls. Section 377
to is inadequate for a number of reasons, stemming from the fact that it is also not a law designed with CSA
in mind, and fails to cover the majority of forms that the abuse might take.

None of the above sections define in legal terms what constitutes CSA. The procedures during
investigation and trial are highly detrimental to the interests of the child, being neither effective, nor in any

' One definition of CSA offered by the Campaign against Child Trafficking includes within CSA the following: sexual
intercourse through penile penetration or use of objects or other parts of body, anal sex, oral sex, bestiality, forcing two
or more children to have sex with each other, making children pose for pornographic pictures or films, exposing children
to pornographic literature, pictures, films or conversation, voyeurism, fondling with or directly or indirectly touching any
part of the body of a child for sexual gratification, directly or indirectly touching any part of the body of a child with an
object or with a part of body for sexual gratification, passing sexually coloured remarks or verbally abusing a child using
vulgar and obscene language or actions, making children watch others engaged in sexual activity.

|
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way sensitive to the needs of a survivor of CSA. Even if a child were to give repeated testimonies, most likely
in the presence of the abuser, the chances of conviction are wvirtually nil. The experience of, and power
dynamics around sexuat violations is different for children, women and sexuality minorities. Laws: dealing
with . them: should. therefore also -be. different. - The. specificities. should:-inform - the- understanding and
perspective: underlying the laws as. well as. the. procedures needed for investigation and trial. By the
governiment’s necessitating the use of the same section undet the Indian law: which it uses for criminalising
adult sexual acts, including homosexual acts, in the prosecution. of CSA, it reinforces the false notion that:
homosexuality is.linked with-child sexual abuse. There is clearly a need. for the: government:to learn the
distinction between male-male sexual abuse and adult homosexuality. The prevalence. of rape of women by
men, does not, for example, lead the State to question the institution of heterosexuality. CSA could be
perpetrated by men who may be eithei hetelosexual or homosexua The 1mpetus in elther case is the desn’e to
estabhs] power over the VlCtIm '

- Whatever mlght be the: motivations in contmumg with the use of Sectlon 377, it-is clear}y not the
answer to legal redress in cases of CSA. It is imperative that the section be repealed and:a law specifically -
addressing CSA formulated; built-on the: perspectives and understanding on those who have engaged:-with the:
issues. The. law on CSA. must define: appropriate punishments, engage with both substantive and: procedural:
law, and develop specific provisions keeping in mind the gender, age and nature of sexual offence, towards:
creating a child friendly procedural. system.. The new: law would also need to look into aspects of victim
assistance and support, rehabilitation and diverse legal remedies.

Thé governmient has fo demonstrate its stated concem for protecting the rights of children by
commlttmgD to the creation of a law which will comprehenswely address CSA, instead of toutmg Sectmn 377
as the route to justice; while trampling on the rights of all those itis mandated to promote and protect

There is also the need to locate CSA in the larger social and cultural contexts. If sexuality contmues to be
a taboo subjéct, with certain’ expr essions of sexuality being virtually demonized, we are workmg agamst the
possibility of a child being able to protect herself/himself from abuse.” The govemment in ‘many ways
including through the laws it uphoEc_is, dctively contributes towards entrapping sexuahty with attitudes that are
dangerously moralistic, judgmental ‘and stigmatizing. We need to work towards building an environment in
which the child has the ability to disting'uish'for right from wrong, the 'security' to say when a wrong is
committed and a system which creates a safer environment w1th effective’ redress when abuse i is perpetrated
Section 377 1s not the answel to any part of‘ this. :

10
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TESTIMONIAL: EXPERIENCES WITH MENTAL HEALTH INSTITUTIONS"

Geeta from SangEhi answered Justice Kirby's call for a narrative about shock therapy. At

~ the age of 13 she "knew" that there was “something wrong” with her and that she wasn't like’

“normal” children.” Her parérits also ‘recognized’ this and sent her to a psychiatrist who

subjected her to a vigorous series of shock treatment te “cure” her of her perceived abnormality.

The process was. harrowing at best; she lost much, of her hair, her cognitive processes were

slowed, and she was generaliy in a state of duress due to. the unrelentlng {aﬂd unexplained)
. violation of her. body. -She: lost her parents sometime during this perio7d. After her. parents

passmg she met Kate and, Louisa. and things became very dlfferent for her. Now 33, she has
. gone from someone undergoang shock therapy fo a woman who would gladly stand on a street
) comer and proc!a:m to anyene that she is a lesbian.

Justice’ Klrby thanked her for her “brave” story and claimed that the great irony of the

‘stoty, and of stories like hers, i is that shock therapy fails to lead to its ostensible goal — that is, to

“normalize” one’s sexual orientation. He asked Geeta if the therapy changed her orientation at

all and she answered with an amused “no.”- A few other audience members also answered in
unison with her.’

T

i

e sieich S

i Source: Geeta's story from the January 9, 2002 Public Meeting with Justice Kirby.
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SAME SEX DESIRE AND MENTAL HEALTH

Historically,: psychology: has: been " used 10 scientifically  brand homosexual people as “swk”
“diseased”, or “mentally ilI”, and, in the process, reinforce the “normalcy” of heterosexuality. While these
attitudes are still pervasive amongst many mental health practitioners, international codes of ethics and -
conduct, gdﬁélnlnents; psychiatlic and psych'o'analy't'ic associations, and human rights covenants alike have
tog,ethe: sought to reverse. tins trend and have successfully refuted the idea that homosexuahty isa mental ‘
ill ness *

“Officiall Y, the Indlan Psycluatrlc Soclety accepts the international Word Health Orgamsatlon and
American Psychlatuc Association mental hcalth gmdelmes as faid out in the internationally recogmsed
Diagnostic ana’ Statistical Marmial oj Menial Disorders (DSMY. Within DSM 1V, homosexuallty Is no longer

considered a mental ilingss: Addxtlonal[y, any reparat:ve therapy that seeks to convert or change someone’s
sexual orientation thiough any means is prohibited under the guidelines”. Speaking of these rules, Dr. Sandeep

Vohra, Senior consulting Psychiatrist of the Apollo“Hospital, President of the Delhi Psychiatri¢ Society, as
well as a member of the Indian Psychiatric Society; has said: “Our stand remains the same: Homosexuality is
not a diseasé, and we. will continue to treat itrthat;way.’-’z' In reality, however, mental health institutions and
spaces;in. India. remain. sites of: personal; ‘physical, and:.emotional violations and- abuse, playing on the
prejudices of mental health practitioners;.institutions; and using Section 377 as a shield to do so.

MENTAL HEALTH CONCERNS OF HOMOSEXUAL COMMUNITIES

Familial and social pressures and stigma, personal struggles with one’s sexuality, the threat of Section
377, and other human rights violations and indignities inflicted upon homosexual people can and do lead to an
absence of full mental and emotional well-being for many. Experiences on helplines and in support spaces, as
well as fact-finding reports on lesbian suicides, for example, show the range of mental heaith concerns for
same sex desiring people, to include depression, suicidal feelings, and substance abuse. As several participants
noted in a seminar of mental health professionals held by the lesbian and bisexual women’s group,
Sahayatrika (Trivandrum, November 2002), one of the pervasive points of ignorance in professional
counselling is the idea that the lack of mental well-being of same-sex desiring people is directly linked to the
“sickness” of that orientation itself. But as several mental health professionals noted that day, it is
homophobia that needs to be “fixed” in order to realise well-being, and not the orientations themselves.

Ideally, help would be sought, and received, from mental health professionals. Yet many times mental
health practitioners are seen under duress or pressure from the family, with an intention to “cure” the patient, -
not treat them or make them feel comfortable with their identity. Even when the patient seeks help willingly,
mental health professionals are not free from the same homophobic biases and assumptions that cause a same-
sex desiring person’s lack of well-being. I addition to these biases, there is a systematic and discriminatory
fack of information on sexuality and sexual choice, in direct violation of a patient’s rights and needs. The lack
of reliable and accurate information available, and the difficulties of obtaining it, only exacerbate the obstacles

! See “Same Sex Desire and Mental Health: An International Qverview”, p. 32.

Fuil Text of the official resofution available at hitp://www.apa.org/pifigbpolicy/against.html

3 Cited by Arvind Narrain and Tarunabh Khaitan in their paper Medicalization of homosexuality: a human rights
approach.
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to well-being, Part of that information, for example, should be to communicate the legitimacy of same-sex
sexualities, as well as the existence of groups.and communities who support same-sex desiring people. Many
of these changes cannot be brought about however, while. Section 377 continues to criminalise adul,
consensual homosexual behavnour

Section 377 is one of the main reasons that violations against homosexual people continue to be hidden
within mental health spaces. Patients have no way of protesting, and no recourse against abusive therapy that
violatés them on personal, physicat, financial, and many other levels; for they risk exposure, social stigma,
and even legal action for spmkmg outi A further example of the denial of rights is prov:ded by the use of what
are known' as “reparative therapies” by mental health professionals to “treat” same-sex  desiring people.
Repatative therapies aim to change the sexual orientation of a patient through the administration of nausea
inducing drugs, shock-therapy and/or behavioural therapy The following quote describes one gay man’s
experience with reparative thenpy L :

“ apploached a psychmtust assummg he, would help me, ‘Heip he dld Its all in the mind’, he saxd My

bouts of depression (which 1.never realized arose from bottling up gay orlentataon} he ghbly informed

was a disease called schizophrenia..Your gayness is the cause of delusions and ballucinations.” He
- prescribed ‘Orap’ and, ‘Serenace’ which ate powerful neuroleptic medications. The mghtmare began in

earnest, lasting fifteen years, ravaging body and soul., 1 took an overdose of Orap hoping to die. 1 did
. not. | was rescued. As a reward 1 was given shock therapy which played havoc with my memory for over
_ two years; My moods were always bleak, my senses dull, and my thinking blurred.”

Hemant, quoted in Narrain and Khaitan

Arvind Narrain and Tarurabh Khaitan, in a paper entitled Medicalization of homosexuality: a human
rights approdch; discuss the glaring problems of reparative therapy, so vividly described by Hemant. The first
is the fact that reparative therapy assumes homosexuality to be a pathological condition requiring medical
modification, rather thanan expression of sexual freedom, choice and diversity. Secondly, the use of nausea-
inducing drugs and electric shock, for exafmple; riot-only violate the dignity of a p;mema “but also, at worst,
constitute forms of torture. Third; the philosophy of reparative therapy, premlsed as it is on the notion that
homosexuality is an illfiess; assumes that all same-sex desiting clients are ultimately in need of “conversion.”
The details, desires and concerns in a client’s life — as well as a therapist’s own biases — are rendered
irrelevant. (Narrain and Khaitan)

The following testimonial aptly sums up the horror of reparative therapy and the way in which the
existence of Section 377 further exacerbates the patient’s suffering, and also prevents him from seeking his
constitutional right to justice and legal recourse. Until the law stays as is, no change can be brought about
within the mental health profession, and cases like this will continue to destroy the lives of innocents.
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REPARATIVE THERAPY, SECT!ON 377 AND HUMAN RIGHTS VIOLAT%ONS

A petition was filed in the case of a patient from the AIE Endla nstitute for Med;cal'
Sciences (AlIMS) who was being treated by a doctor at AlIMS psychiatry department for the

o past four years so as to cure him of his homosexuallty The patxent himseif noted that “Men,

'._'who are confused about their sexuallty, need to be given the opportumty to go back to
heterosexuailiy | have never been confused but was nevertheless told that | had to be
cured' of my homosexuahty The doctor put me on drugs which l had been takmg for four
year S . : y -

- The patient' went to Naz Fo’undation- India (an org'anizaﬁon working On MSM issues);
and the coordinator of the MSM Project. there filed a complaint with. the National: Human
' Rights Commission (NHRC) alleging - psychiatric abuse involving a patient at the All India
“Institute of Medical Scienices (AlIMS).. The treatment: reportedly involved two components:
*¢ounseling therapy and drugs: During counseling therapy sessions, the doctor explicitly told
the patient that he needed to curb his homosexual fantasies, as well as start making women

" rather than men the objécts of his’ deswe “The doctor also administered. drugs intended to

change the sexual orientétion of the pat_lent providing loose drugs from his sfock rather than
“distlosing “the identity - of the "drug "through” formal prescription. The ' patient reports
experiencing serious emoticnal and psychological trauma and damage, as well as a feellng
of personal violation. :

_ The moment the petiticn was filed, there was a wide mobilization of the sexuality
minority community and a number of letters were written to the NHRC urging the NHRC to
_protect the. righis of the sexuality minority community. The NHRC after admitting the
_complaint (No. 3920) finally choose to reject it. Informal conversations with the. Chairman of
the NHRC revealed that the Chairman believed that till Section 377, Indian Penal Code,
went, nothing could be done and anyway most of these organlzations were foreign funded
and . there was .- no.. real grass roots. suppoti. Accordfng to another NHRC - source,"
“homosexuality is. an offence under IPC, isn't it? So, do you want us to take cognizance of
something that is an offence?” : '

(The Pioneer, 2" August, 2001)
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TESTIMONIAL: VIOLATIONS AGAINST HIJRAS AND KOTHIS'

In 2002, four kothi sex workers, Seeta, Sheela; Vimla and Malathi were piéked up
from the streets by the police and taken to Sampangiramanagara pclice station in
Bangalore. In the police station, they were harassed and severely beaten up, resulting in
injuries on their hands, arms and feet. They were later released, without any charges, but
with a warning that they should not be seen on the streets of Bangalore again.

In a state of considerable physical pain and mental anguish, and despite feeling
insecure about appearing in public, they approached Sangama, a sexuality minority rights
organisation, with this complaint. The police had been threatening them on a regular basis in
an attempt to “cleanse” the streets of hijra and kothi sex workers even when they are not
trying to solicit clients; which is a crime under Sec8(b)of the Immoral Traffic Prevention
Act(1986).

Nasir, a 27 year old kothi, states: "The Sampangiramanagara pclice filed a false
case against me under a wrong name (Saleem) and my father's name as Abdul, and put me
in the lock-up. When | protested against this confinement, they told me we cannot do
anything with you, so just be here. | was made to be there until 11 p.m: and after
approximately an hour, three policemen came to me and asked me whether | have a penis
or not, ‘Let us see’. When | didn't listen o them, they started hilting me in order to make me
take off my clothes. One policeman put a stick into my anus saying you are a khoja
(derogatory term used for kothifhijra). And then one policeman forcibly inserted his penis in

my mouth and the other in my anus and so did the others one by ane, till they all came dut__..

and left me. In the morning at around 5 am | said ‘| want to go back home, my brother will be
waiting and worried about me’. Then they said ‘let the police inspectqr.,ab,d*the police person
who brought you here come back then we will let you go'. At Q#pm my fingerprints and
footprints were taken, | asked them why my fingerprints were being taken ‘I am not a
murderer, They shouted at me saying ‘do as we say’. At 1:30 pm, | was taken to the
Bangalore City Police Commissioner’s office where my photographs were taken after which
! was taken back to the police station and told to sign some papers which | did. Around 2 pm,
{ was taken to the magistrate's house; there we had to wait for half an hour because he had
gone to a wedding. Then the police told me to agree with whatever we ask you in front of the
magistrate and not to say anything else or we will beat you. But when he arrived | told him
that | had not made any mistake | was innocent. But even the magistrate did not listen to me,
he told me to leave .Next | was taken to the Central Prison where the police went through my
clothes and took away my belt, my house keys and whatever little money | was left with after
the police in the police station had taken most of it”. ) '

Geetanjali, a 23 year old hijra states: “They took me to Cubbon Park Police station
where the police did not ask me anything but just beat me up. None of the policemen tried fo

! From PUCL-K Report, 2002.
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listen to my account of the incident when | tried to explain it to them. Eight policemen beat
me up and put me in the lock up. They were so curious to know if | had a penis that they
stripped me. They hung me up horizontally with ropes and beat me black and biue”. -

ook
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SECTION 377 AND HIV/AIDS INTERVENTION & PREVENTION EFFORTS

It is wndeiy known that power mequahtles shape, and even determine, the vulnerablhty of a group or
an individual to HIV/AIDS. A wife or a sex-worker who is unable to even begin negotiating condom use with
a male sexual partner comes to. mind immediately as an example of how disempowerment breeds
vulnerability.. For gay; lesbian; bisexual, transgendered and hijra communities, pervasive social attitudes
make it near impossible fo speak of our desires and sexual choice. When it comes to those who are not meant
to expetience desire (fead women); ot not meant fo experience certain forms of desire (read gay men, lesbian
women; hijras, sex-workers, kothis); HIV/AIDS prevention work runs into -serious trouble. The heavy
presence of Section 377 which:criminalises (and therefore renders unspeakable) all non-procreative acts of
sex, makes effective HIV/AIDS. prevention:efforts even mote difficult. - In short, we have a.battle on out
hands. '

Those whose sexualities have been deemed to be “deviant” from: the heterosexual norm: are
increasingly: vulnerable to' HIV/AIDS. because of a- denial’ of basic human rlghts This is a denial. that is
justified and enabled by the archaic: Section 377, which persists despite the Law Commission of India’s 172
Report (25" March-2000): which- recommmended that Section 377 be dropped.- Gay men,: lesbian women,
people, hijras, sex-workers (female; male or transgendered) and kothis (biological men who have sex with
men, and identify as feminine)-have all been left more vuinerable:to. the AIDS pandemic: Anecdotal data and
documented research have discussed the barriers and impediments created by Section 377 IPC for HIV/AIDS
prevemlon and intervention efforts, espemally among MSM (Men who have Sex with Men)

The advelse 1mpact of Sectlon 377 on HIV/AIDS intervention and prevention efforts with. non-
heterosexua! individuals and communities can be felt at all levels:

I, Section 377 legitimizes the social stigma and biases that make people of marginaliséd sexualities reluctant
t0 access counseling and health care services, critical to the reduction and prevention of HIV. Owing to
this stigmatization, HIV/AIDS intervention programs often do not have the information er understanding
of diverse sexualities to be. able to intervene and impact risk reduction effortiiﬁﬁggtjvely Even when
appropriate interventions are planned, members of marginalised communitiés are often suspicious that
information about their sexual practice/orientation may be made public. All of these factors, logically,
make many people resist accessing health services at all.

2. The fear and risk of attracting criminal Hability, social discrimination and stigma feads to a lack of safe,
social spaces for those belonging to marginalised sexualities! Sexual encounters are therefore often
hurried and furtive with little chance of negotiating safer sex practices, thus leading to a greater
vulnerability of HIV infection.

3. Activities related to reducing the risk of HIV infection such as condom promotion/distribution among
these communities have been construed as abetting and aiding a criminal act under Section 377,
Information on safer sex practices for MSM is also often labeled as “criminally obscene” material and
then confiscated by state actors (as illustrated by the Lucknow incident in 2001, detailed below).
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4. The existence of Section’ 377 also -discourages sexvally marginalised people from forming. support
systems/groups within and for the commumty Such support systems are essential for effective
HIV/AIDS mterventlon and preventlon efforts : e : '

5. - All these vxolatlons of rlghts are directly opposed 10 the rlghts based approach recogmsed in the Natlonal
- AIDS Prevention and Control Policy which emphasizes that respecting the: rights of those who are most at
= risk of HIV infection is the only way HIV can be prevented: or controlled.. While MSM find mention in

NACO documents, and certain groups working with MSM receive grants from NACO, none of the public
awareness messages even: address MSM.. Curiously, -even as NACO- admits that outreach to MSM
‘populations is critical, Section 377 makes any safe access to these populations impossible; thereby makmg
it impossible to have a unified and effective AIDS control policy in the country.

NACO’s acknowledgement of the existence of MSM needs to be located in the context of the large
inflows of foreign funding into the country for HIV/AIDS prevention and:education. This: funding has
necéssitated‘progressive posturing at international fora by the indian government. The goverriment-was vocal
in-its support for. the -inclusion of the International Gay and Lésbian Human Rights Commission-in the UN
General Assembly Special -Session-on HIV/AIDS. in-June 2001. However, at the recent UN'Human Rights
Committee meeting held in. Geneva (May. 2003), India was one of the nations that called for the postponement
till 2004 discussion of a landmark resclution on-"Human Rights and Sexual Orientation’ introduced by Brazﬂ

The hypocrlsy of the State vns—ﬁ-vns H[V/'AIDS was further exposed when workers of Bharosa Trust
and Naz Foundation International, NGOs working on HIV/AIDS related issues with MSM in Lucknow, were
arrested in 2001 (this was exactly twelve days after the posturing by the Indian government at the UNGASS
as mentioned above). The charges under which-the. arrests were- made included Section 377, criminal
conspiracy, abetment and possession/sale of obscene materials. According to a lawyer’s report, while under
aftest;” the ‘four “were beaten, denied: food, forced to drink ‘sewer water, abused regularly, and refused
treatment when they got sick.” Lucknow’s then Superirtendent of Police, Mr. B.B. Bakshi, publicly stated that
he would like to “eradicate homosexuality, which is against Indian culture.” What the Lucknow incident
demorstrates is'the fact that the State does not only fail to live up to its claims in-the international arena, but
actively ‘prevents the realization of a right to health for sexuaily margmahsed peopie domestlcaily and
punishes those that seek to make an effort to do so.
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T_ESTEMONIAL:_ NON-RECOGNiTION OF SEX REASSIGNMENT SURGERY1

Through a.sex change opera’non in 1987 Tarulata (33) became a man named Tarun-
Kumar-and: married Lila Chavda (23). in December 1989. They were close friends for flve

.. years: prior to this. Claiming it to. be a lesbian: relationship; Lila's father petitioned the Gujarat
Rh ngh Court praying that the marriage be annulled {India Today. April 15, 1990)

“He' contended “Tarun Kumar ‘possesses neither the male organ nor ary natural
mechanisim of cohabitation, sexual intercourse and procreation of children. Adoption-of any
unnatural mechanism does not create manhood and as such Tarun Kumar is not male

‘Oddly; Sestion 377, IPC, was:invoked for. criminal action. |t was argued that Tarln
: Kumar was fiot a Hindu male at the time of his birth. The High Court lssued a notice to the
respondents mclucimg the doctor who conducted the surgery and the regrstrar of, marnages

S " The same |ssue of India: Today quoted the courageoue couple: “Thers is’ nothing

' "unusual about our relatlonship ‘as we live like any other mariled couple. Even if the Court

" declares’ our marrrage ‘Aull “and’ void we shall’ contmue fo iwe together because we-are
'emot;onally attached to each other“ e

ok

L

\ Frori Less Than Gay, 1991,
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supports the assumption of sex-for-procreation, given that it invests large amounts acnually, promoting '
measures of bmh contlol and cont:aceptlon for popuiauon control

Moreover, medical techiiology existing sitice 1978 with the birth-of the first test-tube baby has made
clainis o heterosexuality’s social of bmloglcal “necessity” invalid; Sexual activity-is no longer essential for
repraduction; and healthy sexuailty {5 being recognized as desirable. The very:notions of - “gender” and “sex”
are being chaﬂenged with'i mcxe'ismg dccéptance 6f gender and sex as shifting categories — an understanding
brought about by the ‘growing visibility of transgendered persons The law; o be ready for the morrow like the
tmvcllel must lecogmze that f'xct : :

SEX AMONG WOMEN

Or 1g1mliy, sodonty; refetred only to twe sexual acts; anal.intercourse between two. men or amananda
woman, and sexuak-intercourse between a-human being and an infrahuman animal of the opposite sex. Due to
the ignorance of biology-in:the medieval times, it was thought possible that bestla ity could lead to conceiving
a half-human;y half-beast: offspnnb Sodomy was condemned because the devil was thought to engage.in such
activity. with witches; Thus; with:the fear of supernatural forces overwhelming God’s good. people, harshness
was considered-necessar y self~deﬁ:nse : :

T: he appc!l'\tion “cume 'lgcnnst nature” was coined by Enghsh Jurlst Wllllam Blackstone (1723 80)
Male-male sex came to the attention of the law before sex between women because ‘'of differences in sexual
behavior. In-general; males:are more:likely to engage in sexual activity in public or semi-public places than
are females: Moreover, sex-between-women was viewed as an oxymeron, In a case from Scotland, dating to
1811, the House of Lords decided, regarding a charge of cunnilingus between two. women, "the crime here
alleged has no existence.” - In the USy in 1913, the Missouri Supreme Court refused to permit.a cunnilingus
conviction to stand: because: the: Court-coutd not: conceive of sexual: activity without-a penis and said that
sexual intercourse could not be accomphshed with the mouth.. e _,,~M

In indna Eesbnans and blsexual women are orgamzmg and demandmg VlSlbl]lty and social recogmtlon
of their refationships, demandmg an end to harassment and violence, Ironically, the current marginalisation in
law is also seen by some to be advantageous, since female-female sex is not specifically criminalised. Section
377 has nevertheless been used to harass lesbian women and compg! them into heterosexual marriages. More
and more lesbian women’s suicides coming to light are evidence of the need for social recognition and
decriminalisation of non-heterosexual sexuality.

Lesbian and bisexual women have had an uphill struggle not orily vis-3-vis mainstream society, but
also within the women’s movement itself, Their issues have been brought squarely on the agenda of the Indian
women’s movement in recent times by LGBT groups, and women’s groups as well as democratic rights
groups have been forced to confront prejudices and challenge premises earlier taken for granted. Alliances are
being forged, and mutual dialogue has enabled a collective understanding to develop and the struggle to move
forward.

' painter, George: The Sensibilities of Our Forefathers - The History of Sodomy Laws in the United States. Source:
http:/fwww.sodomylaws.org
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are being’ ehaliengec‘l with' ificreasing acceptance of gender and sex as shifting categories — an understanding
brought about by the growing visibility of transgendered persons The law, to be ready for the morrow like the

tmveilm must 1ecogmze that f"xct

SEX AMONG W()MEN-

Originall y, sodomy |efe| 1ed only to two sexual acts: anal mtercourse between two.men or a man and a
woman; and-sexual-intercourse: between a human being and an infrahuman animal of the’ oppomte sex. Due to
the ignorance: of blology in the medieval times, it:was thought possible that bestiality could lead to conceiving
a half-human; half-beast: 01fsp1 ing: Sodomy. was condemned because the devil was thought to engage in such
activity with witches: Thus, with the fear of supel natural forces overwhelming God’s good people, harshness
was considered:necessary sclf~defense : : : :

The appellat:on “cnme ﬂgamst natule” was coined by Enghsh Jurlst Wllllam Blackstone (1723-80)
Male-male sex came to the attention of the faw before sex between women because of differences in sexual
behavior. In general, males are more likely to engage in sexual activity in public or semi-public places than
are females: Moreover, sex: between women was viewed as an oxymoron, In a case from Scotland, dating to
1811, the House of Lords decided, regarding a charge of cunnilingus between two. women, "the crime here
alleged has no existence.” In the US, in 1913, the Missouri Supreme Court refused to permit a cunnilingus
conviction to stand. because: the Court could not: conceive of sexual activity without a pems and said that
sexual intercourse could not be accomphshed with the mouth.

ln 1nd1a, Iesblans and blsexuai wolnen are orgamzmg and demandmg v1s1‘b111ty and social recogmtlon
of men relationships, demanding an end to harassment and violence. fronically, the current marglnahsatlon in
law is also seen by some to be advantageous, since female-female sex is not specifically criminalised. Section
377 has nevertheless been used to harass lesbian women and compel them into heterosexual marriages. More
and more lesbian women’s suicides coming to light are:evidence of the need for social recognition and
decriminalisation of non-heterosexual sexuality. !

Lesbian and bisexual women have had an uphill struggle not orily vis-3-vis mainstream society, but
also within the women’s movement itself. Their issues have been brought squarely on the agenda of the Indian
women’s movement in recent times by LGBT groups, and women’s groups as well as democratic rights
groups have been forced to confront prejudices and challenge premises earlier taken for granted. Alliances are
being forged, and mutual dialogue has enabled a collective understanding to develop and the struggle to move
forward.

' Painter. George: The Sensibilities of Our Forefathers - The History of Sodemy Laws in the United States. Source:
http:/rwww.sodomylaws,org
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THE ISSUE OFr CONSENT :

The women’s movement in India has engaged far more mtensely w1th the vso]ent aspects of sex.
About 25 years ago began the campaign to amend laws’ relatmg to rape. We articulated the uncierstandmg that
sexual -violence exists because of power exercised by men_over. women within, the patriarchai societal
structures, which are further graded through caste, ‘class: and rellglous divisions, One of the COMmOn Concetts
for-women’s groups has been the definition of the term rape itself. We have consnstenﬂy asked for a wider
definition: of sexual assault, which would move away. from the typlcal pemle-vagmat penetratmn as the
uitlmate crime and violation. This broadenmg of the notion is bemg attempted in all cases of sexual assault —
i.e. hon-consensual penetration of the vagina, anus or mouth by the penis, finger or any other‘ object Assault
here is defined in terms of lack of corisent and VlO]&thl’l of bodily integrity rather than on grounds of morahty

“It is apptopriate to mention here that the povernment is equally reluctant to make. marital rape an
offerice, because it would interfere with the “sacred” relatlonshlp between husband and wife. The husband is
assumed to Have the right to have sex withi his wife by virtue of the fact of marriage; and conisent is assumed
for all time. This obnoxmus notion has been challenged time and again, with attempts to bring marital rape
into the pumew “of the rape law. Yet, the law has no qualms about invading the privacy of consentmg adults
to engage in the sexual activity of their choice. Any law that appears to threaten the institution of the family
and mamage faces an uphll] struggle, and the sollcnted repeai of Sectton 377 challengmg notions of morallty,
fam;ly and heterosexua] marriage partzculariy so S

Oe of the central argaments for retammg 377 is'that it protects children from sexual assault ThlS is
‘niot “sufficient justification” to’ uphold-ain ‘oppressive faw that victimizes sexual minorities. Protection for
chiilder ‘can and ‘must be‘achieved through an-amendment of laws on sexual assauit. Again, while it is true
that Section 377 hias been‘used (very rarely, it may be noted) in cases of forced anal or oral sex between a man
‘and womah, this is not sufficient justification for retention of this section. Reformulating the laws on sexual
assault will enable forced sexual acts (of whatever description) to come under the purview of the law. The
issue here is force and lack of consent, not natute of the sexual act. Merely because the state has long
mterfered thh sexuai actwnty between consentmg adz;lts there is not sufﬁé.:ent constitutional }ustlﬁcatlon for
permlttmg 1t te contmue domg so ' IR
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TESTIMONIAL.: POLICE HARASSMENT

_ ~On 22™ April ZODQ ét_Bahganre, 10 men were picked up in the same area and taken
- to the Vidhana Soudha police station, where they were verbally abused, some were badly

beaten up, all their money. taken, and their addresses taken down along with threats to
inform famrl!es and embarrass them.. :

When the Joint Commrsssoner of Police Dr. Ajal Kumar Singh was ‘asked what the
police view was on the subject of gay rights, he said: "Homosexuality is an offence under
Section 377 of the Indian Penal Code and it is the duty of the police fo prevent any kind of
offence from Happening.- If the cop on duty questions or prevents any form of crime, he is
only doing his job. Where is the question of harassment or atrocity? These are not cases of
human raghts vroEatron because these groups are not legally recognrsed Let them repeal the
IPC Act, whrch bans Homosexuailty

About.. extortron, Mr. Hegde admltted that polrcemen are not aII "Satya
- Harishchandras” and it was._po:;s:ble that some of them do extort money from homosexuals
but the problem. was that homosexuals do-not.come forward to. lodge a complaint due to

social stigma. As regards the nature of homosexuality, Mr. Hegde was quite clear that it was
an animal-like behaviour. :

sk

¥
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SECTION 377 AND HUMAN RIGHTS VIOLATIONS

The Government of India, in response to the:petition calling: for the decriminalisation of aduit,
consensual sex filed in the Delhi High Court by the Naz Foundation, stated that Section 377 IPC could not be
challenged because Indian society by and large does: not approve of homasexuality.. In' this assertion, the
government has failed to recognize that the laws of this land are meant to protect and promote human rights of
all its citizens, irrespective of what it claims to be the popular sentiments of ‘the majority. The majority-
minority framework is clearly a dubious one, considering that sexual acts deemed to be “against the order of
nature” include oral and anal sex, irr espectlve of whether these acts are performed between men and men,
women and ‘women or, 51gnlf cantly, women and men .

Even in those cases wheére the State does not perpetrate overt violations 1tself the mere existence of a
law such as 377 shows dxsregard for a range of Fundamental Rights as guaranteed in Part I11 of the
Constmmon These include the rlght to life and l:berty, as stated i in Article 21 (and which includes the rights
to health and prw'icy} the right to equahty {Article 14); and, under Article 19, the ﬂeecioms of speech,
movement, assembly, to carry on a profession or business and the right to reside. As the testimonies
throughout this pamphlet demonstrate — through'stories of forced medical “correction,” loss of employment
or residence, or the inability to speak freely or assemble — Section 377 is violative of fundamental rights. And
as the Constitution clearly states, such'a law st therefore be deemed unconstitutional,

Section 377 also contributes to a culture of injustice. It does this by rendering “lawful” and thereby
strengthening those discriminatory social attitudes that implicate all of us in insidious ways. The morality
enshrined in Section 377 seeks to generate shame, secrecy and guilt around sexuality ~ tools that patriarchy
has long found useful to ensure that women do not exercise choice. It disatiows citizens from exercising
rights positively defined as sexual rights. But while this law succeeds in constructmg the norms for- all
people’s sexualities, Section 377 has specific implications for same-sex desiring individuals and communities.

In considering how the human rights of sexual minorities are violated, we must recognize that
violations take place'bot.h at the hands of State as well as by non-State actors as diverse as the family, the
media and medical practitioners. There is clearly a symbiotic relationship between State discrimination and
societal discrimination. The principle of due diligence, upheld in word but not deed by the Government of
India, demands that the State takes steps towards prevention, investigation, prosecution, and redressal of
violations committed by non-State actors. But the state’s complicity in violations perpetrated by private
citizens is manifested through its unwillingness to protect same-sex desiring people and communities from
human rights abuses, and laws such as Section 377 only formalize this unlawful and unjust arrangement.

The unenviable status of those who do not conform to the heterosexual framework is being
increasingly documented. Numerous reports, including those brought out by the People’s Union of Civil
Liberty, Karnataka (PUCL-K), show how the human dignity of gay, lesbian , hijra, transgender and bisexual
pecple is repeatedly violated. The violations range from the repeated rape of a hijra by a policeman, to the
agony of a gay college student discwned by her parents, to the terrible trauma of a persoﬁ forced to undergo
painful medical therapy in order to be “cured” of his homosexuality. The routine police harassment of gay
men and the large number of documented double suicides of women who tried to live their lives together
further paints a depressing picture of the conditions of fear, intimidation and violence under which sexual
minorities in India live their lives.
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" The-international community of human rights.advocates have increasingly recogrised the need to
engage with the specific violations faced by gay, lesbian, bisexual and transgendered people. This felt need
has been supported by covenants and declarations. In 1991, Amnesty International drew up a policy:to support
the rights of people imprisoned because of their sexual orientation or because of engaging in homosexual
activity in private. International concern. with the: rights of sexual minorities. gained momentum after the
decision in Toonen v. State of Tasmania in which the Human Rights Committee held that the anti-sodomy
statute (very similar toSection 377 of the' IPC) violated the rights to privacy and equal protection under
international human rights convertions signied by. Tasmania: In South Africa; too, the constitutional court has
recently declared the anti sodomy statute unconstitutional as it violated the rights to- privacy and dignity of
homosexual people. - Other significant ¢hanges include an amendment to the South African constitution which
prohibits discrimination: on the  grounds-of sexual orientation, as well as the EU’s requirement that all
European Union members must remove ahy law that discriminates against gay, lesbian and bisexual people.

Turning the gaze to civil society, sexuality is often dismissed, even in self-declared liberal and radical
circles, as a frivolous or bourgeois issue. In such a context, homosexuality is implicitly seen-as something
“abnormal” that is at best defended as an individual freedom but not as a matter of human rights. Generally,
issiies of poverty, gender, class and caste oppression aré seen as more relevant than examining oppression
based on sexual differenice, But this ignores the fact that sexuality is integrally linked t6 all structures of social
oppression such as patriarchy, capitalism, the caste system and religious fundamentalism. ¥ is ironic, to say

. the least, when human rights ‘activists; who claim to subscribe to principles of indivisibility and intet-
connectedness of nghts redice sexual ughts to the rights of a discrete minority. We mustn’t fail to recognize
that the call for sexual rights is not distinct from — and is, in fact, integtal to — the broader human rights
struggle for economic, political and social _]USthE:
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APPENDICES

GAY RIGHTS ARE HUMAN RIGHTS!

A Statement by Am nesty Enternat;onal lndla agamst Sectlon 377

Sexual onentatlon is not mereiy an. issue of mdnwduat freedom It is a basm human flght because laws and
practices aimed: at coercnng.lndwlduals to alter or deny. their sexual orientation,  or. punishing them for-not
doing so, attack. a deep- rooted aspect-of human personality. They inflict. huge psychological as well as
physical violence, because it undermines the-basic. dignity. and. worth of the indivigual by. forcing them to
surrender or deny. the core of their physical and mental integrity as a person. The criminalisation of sexual
arientation and identity and adult consensual same -sex rélations is therefore recognized a vnolatmn of human
rlghts

Sexual Onentatmn and Internatmnal Human Rrghts Law

Internatlonal human nghts an on thls question is c!ear and settEed In 1994 the UN Commlttee on Human
Rights, WhJCh monitors States' compliance with the iCCPR (Internatuona! Covenant on. Civil and Political
Rights, which Indla acceded to {ratified) in 1979) ruled that laws that criminalise same sex behaviour violated
the human right to freedom from non-discrimination and the human nght to pnvacy The Commlttee noted that'
reference to "sex" in the non- dlscrlmmatzon clauses of the ICCPR - Articles 2(1)and 26 - should be taken as
mciudmg ”sexual orientation”, thereby settmg out that the rlghts set outin the ICCPR cannot be denled to anhy
individual because of their sexual orientation. See Toonen v. Austraha (Views on Communicauon No
488/1992, adopted 31 March 1994, UN Committee on Human nghts)

The UN Human Rights Committee (referred to above) has since urged states not only to repeal taws that
criminalise homosexuality but also to enshrine the prohibition of discrimination based on sexual orientation
info their constitutions or other fundamental laws (Concluding Observations: Poland, 29 July 1999, UN
Committee Human Rights).

Other UN human rights monitoring bodies have alse emphasised that discrimination on the basis of sexual
orientation is prehibited under international legal standards. These include the Committée on the Rights of the
Child, the Committee on the Elimination of All Forms of Discrimination Against Women and the Committee on
Economic Social and Cultural Rights (General Comment 14, para 18).

Section 377, Indian Penal Code (IPC)

Amnesty International India believes thal the Government of India's defence of Section 377 of the IPC
constitutes a deliberate and wiliul violation of international human rights law, specifically india's
obligations under the ICCPR.

Amnesty International india maintains that the stand of the Government of India [Gol] in their submission in
the Naz case, that public opinion is not in favour of homosexual behaviour is an attempt to obfuscate the
issue. The Gol's submission represents an attempt to preserve a colonial legal heritage through the creatlon
of sociolegical and legal fiction.
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The law cannot recognise rights only in private, while disowning them in public. The law has to be based on
human rights principles and standards and cannot blindly foliow public opinion. Indeed if that were to be the
case the practice of untouchability, child, marriage, child labour.etc would all have to-be legalised given their
widespreéd prévalehce and acceptability in society. Further section 377 is in no way equipped to deal with the
crime of child sexual abuse and is in fact an impediment in securing prosecutions for child sexual abuse.

There have been attempts by"the Gol ‘and others to portray the issue of the right to sexual identily as a
‘western' concern.” This position ignores the fact that in a growing number of ‘southern’ countries -
discrimination” on the' grotinds:‘of sexual crientation is prohibited: These include Philippines, South Africa,
Mexico and Bulgaria: Otfier states including Indonesia, Kazakhstan, Chile, Romania ‘and Azerbaijan do not
criminalise adult consensual same sex relations.

The Gdl’s sub_missibn in the Na; 'case_ cdmes despite the growing consciousness towards sexual orientation
in Asia by Governments in Taiwan, Japan, Thailand and Singapore.

Amnesty International India calls for the immediate repeal of Section 377, the legal recognition of the
fight riot to discriminated against because of one's sexual orientation or identity and the enactment of a
separate legislation, in ling with int_erﬁa_tibn_al human rights st’andayds, on child sexual abuse,

Amnesty International India fully supporls the campaign launched by various civil society groups under the
banner 'Voices Against Section 377'. Amnesty International India believes that what is at stake is not
individual freedoms but the basic human right to one's physical and mental integrity and the right to be free
from discrimination.

This is not an issue of only the lesbian, gay, bisexual or transgender community, instead it is a human righis
issue that concems us all. If we tolerate the denial of rights to any group, we undermine the whole protective
framework of human rights by taking away its central plank — the egual rights and gignkwﬂf all human beings.
Amnesty international India therefore appeals to all sections of civil society to support this campaign to repeal
an unjust law.
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SECTION 377 ViDLATES INTERNATIONAL HUMAN RIGHTS CONVENTIONS

‘s Universal Daclaration of Human Rights - No 6ne shall be subjected to torture o
to cruel, inhuman or degrading treatment or punishment.' (Article 5),

. UN Humar_r Rights Committee in one.of the cases noted that reference to ‘sex’ in the
- hon-discrimination clause of the ICCPR should include sexual orientation. -

¢ The UN Human Rights Commlssmn has urged states not only to repeal laws
criminalising homaosexuality but also to efshrine the prehibition of discrimination based on
sexua! orientation intc their constitution or other fundamental laws. " S

. 'Eeﬁing PFA ‘the human rights of women include thelr nght to have control over and
_decsde freely and responsmly on maiters reEated to thelr sexuahty, :ncludlng sexual and
reproductwe health, free of coercion, dlscnmmatlon and wolence
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OPEN LETTER IN RESPONSE TO. THE GOVERNMENT AFF[DAVIT ON
SECTION 377

QUOTES FROM THE GOVERNMENT'S AFFIDAVIT FILED BEFORE THE DELHI HIGH COURT AT
“THE HEARING OF THE SECTiON 377 PETITION ON gTH SEPTEMBER 2003

Quotmg the 42nd report of the Law Comm;ssron the govemment cEalms that "Indlan society by and.
farge disapproves of-homosexuality and disapproval was strong enough to justify # bemg treated as a
 criminal offence even where the adults indulge in it in private.” .

The proposed changes in Iaw the Centre said, "can well open the flaod gates of dehnquent behavior and
be construed as provrdmg unbrrd!ed license for the same”.

.Justlfymg Sectron 377, the centre sard “The purpose of section 377 of IPC is to provrde a healthy
environment in the society by onmmairsmg unnafural sexual activities.”

Replying to the petitioner's allegations that Section 377 violated the right to equahty (Amcle 14), right to
freedom (Art 19)-and right to personai liberty (Art 21), the Centre said “rione of these rights were
infringed” and that each of them were subject to reasonable restricfions.

The Government claimed that Section 377- of IPC has been basically used to punish child sexual abuse
and to complement lacunae in rape taws and that it has rarely been used fo punish homosexual
behavror . _

The Government also questioned the NGO's locus standi fo approach the court on this issue, saying "no
one except those whose nghts are drrectly affected by the law can raise the question of its
- constitutionality", . - - MM

On 9th September 2003 the Union Government frled an aff davit i |n response to a petition filed by

the Naz Foundation {India) Trust before the Delhi High Court, asking the court o decriminalise

private, consensual adult sexual behavior. The Government's response is cause for grave

concern — its position is in contravention to its role as the upholder of the fundamental rights of
) all citizens. L

The govemment affi dav:t supports Sectlon 377 of the Endran Penal Code, which states that
whosoever voluntanly has carnai intercourse against the order of nature with any man, woman,
or amma! shall be pumshed with imprisonment for life or 10 years', . With respect to the
arguments presented by the State we, as concerned citizens and representatives of women's
groups, child rights groups, human rights orgamsataons sexual minorities groups, and NGOs seek
to clarify that:

(a) The State cannot deny that Section 377 violates the rights of Indian citizens. Section 377, inits
present form, denies the right of sexual expression. Other than same-sex sexual acts, non-
procreative heterosexual acts including oral and anal sex also fall under the purview of this law.
Moreover, Section 377 violates the right to life and liberty, the right to health and the right to-
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equality before the 1. and freedom from discrimination for many sections of society such as
gays, lesbians; bisexuals, transgender people and hijras. Thése people are affected by Section
377 on a day to day basis. The stigmatisation attached to their choices is so severe that they are
disowned by their families, subjected to. shock therapy by doctors, are brutally harassed by the
police, and are unable fo avail of legal redress against discrimination. Section 377 is also used by
. the police to threaten NGO workers who distribute condoms and .impart safe. sex education
amongst for mstance men who have sex w1th men — communmes extremely vulnerable to the
transmission of the HIV virus — with charges of abetment of and attempt to commit Section 377.

(b) By'speaking the language of moral pahic; the‘State‘ is to seekmg to draw attention away from
these tangible human rights violations. ‘It is a fundarentally flawed logic that the govemment is
using when it argues that leya reform cannot take p[ace because 'Indian socaety by and large
disapproves of homosexuahty The govemment cannot ;mpnnge upon the rights of citizens who
fall outside Its ideas of ‘Indianness’. Indian culture is not monolithic; it cannot be used as an
excuse for discrimination. Diverse sexual expression is'a weli-recorded part of India's history and
of her culture. Moreover; our: laws are meant to enshrine principles of justice that Indian society
should abide by. If all laws were drafted on the basis of popular opinion, progreeswe legislations
" such as the anti-Sati and antl -dowry laws would not have been possible.

(¢} The deliberate and repeated assertion by”t'he govemment that thisbetition will prevent the
court from being able to protect children from sexual abuse is patently false. The petition is not
seeking a repeal of Section 377, but merely a decriminalisation of consensual, private, adult
sexual behaviour. Should the petition succeed, the state’s ability to use Section 377 in child
sexual abuse cases remains unafiected.

As individuals and groups that support and affirm the rights of gay, lesbian, bisexual, hijra, and

transgendered people, we demand that the government enable the protection by the law of all

citizens, without discrimination based on gender or sexual orientation. Towards this end, there is

an urgent need to decriminalise sex between consenting adults. it is not the business of

government to decide what people choose to do with complete consent without infringing on the

rights of any other citizen. it is the business of the government however to frame effective taws
- that prosecute heinous crimes such as child sexual abuse

The -government has' stated in its affidavit each of the fundamental rights are subject to
‘reasonable restrictions’. Restricting the access of millions of citizens to proper health care, failing
to address rampant discrimination on the basis of their sexual preference, failing to protect them
from harassment by the police and criminatising theif consensual sexual acts while hiding behind

the fig leaf of protééting Indiar cuiture, are not reasonable restrictions by any standards. We urge
the government to ‘reconsider its position, bringing it in’ line with the 'r'eoIUirements of the
Constitution of India with regard to Fundamental Rights of every cmzen and wnth the Universal
Declaration of Human Rights.
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PRISM LEAFLET ON SECTION 377.

Do you know Section 377 of the indian Penal code?
It eriminalises Sexual activity vetween consenting
adults. .. .-

| .Do ybu.kﬁox;-:'we__d(.):n’_t- have a. law Vthat pun.tshes SéXU.é.l- abuse
of children, but ‘we have laws that say you-Cal’ll’lOt' choose to
have OYA1 sex in the privacy of your bedroom even if you are
_marr1ed°.

_ Do you, know ’chat a Chlld molestor was acqultted because
;¢mechlld he&bUS@dvms“tOO young to. have-

a sense of modesty”

Do you know that two women were jalled and lost thelr jObS
' because ’chey ‘wanted to marry each other’?

Do you knoi that Section.377 ALl1OWS the State to discriminate
. “between c1tlzens, that it encourages the’ pOllC@ to harass
and blackmall gay men'? .

'-V:Lolates the fundamental rlghts guaranteedwll citizens by
'-om:ConstltutlonaMmmtoloss of jObS anda 1ife?

De you know how many people have' dled from HIV bec'au.se.. th'ey were too

.-scared to:tell their-doctor they were gay?

.countless

T Do you know how ma'ny-gay- MEN havée been raped by policemen?

ceountless

Do you knbw how m:ény.'__'_l‘e'SbianS. have been forced to marry?

Countless

[

Open your mind. It’s a matter of life. Ox death.
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Leaflet distributed after the arrest of NGO workers at Lucknow in July 2001

HALLA BOL!
Release Humah Rights 'Workersﬂl'_ . St Stop harassmg NGOs!

On 7" July, 2001, the Uttar Pradesh police rardsd the offices and arrested members of Bharosa
Trust and Naz Foundation International (NFI) in Lucknow, both NGOs working on HIV/ AIDS
intervention with the men who have sex with men {MSM) community. NF specifically provides
technical support to HIV/ AIDS intervention. work. Al the staffers were subsequently beaten at the
police station. :

The police seized literature and materials used for éducating MSM on safer sex practices, on the
basis of which they charged the staff members with sale, etc., of obscene materials, Even more
dangerous. are charges of violations ‘of the Copyright and Indecent Representation of Women
Acts. These last two exposeé the miindset of the: UP pohce which “has been harassing and
intimidating NGO workers across the state. It may be recalled that an NGO was recently charged
under the Nationai Security Act, and other NGO workers have also been branded naxalites. In

" this case too, the workers: have been lnterrogated by the lnteillgence Bureau to investigate

‘possible links' with Pakistan's ISI!

- The staff were also charged under the antiquated Section 377 of the Indian Penal Code which

criminalises consensual-sex. That too when no case of sodomy exists, according, to. the police’s
own report. Yet the Chief Judicial Magistrate and the Sessions Court have denied them bail on
the grounds that they are a ‘curse on society’. These grounds are not acceptablé under law.

This police action:has dangerous implications for all sexual health projects in India and on the
work being done by HIV/ AIDS intervention NGOs with vulnerable populations like sex workers,

~ drug users and MSM, who becore’ open to such abuse and victimisation by organs of the state,

including the polrce

Bharosa was working Wn‘hm the. guldelrnes set by the Government of Indra pertaznlng to HIV/
AIDS intervention work. The injustice is compounded by the fact that the government has stated
unequivocally in international fora like the United Nations General- Assembly Special Session
(UNGASS) on HiV/ AIDS thai LGBT {lLesbian, Gay, Bisexual and Transsexual) people are a
vulnerable section that must pe included in HIV/AIDS outreach work. The charges-against the
staff and their continued incarceration in jail is a perversmn of justice and a direct assault nhot only -
on the arrested but also on the rights of MSM to access heafth information around:Hiv/ AIDS.

Right to health is covered under the F“undamenta! nght to Life under Article 21 of the
Constitution, and health information cannot be denied to MSM just because of social perception.
No one can be criminalised for providing health information,

We demand that the arrested staff be released immediately and that all the charges against them
be dropped.
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Leaflet on contradictions in the State's actaons and deeds brought out after the arrest of NGO workers at
Lucknow in Juiy 2001 : :

THE RIGHT HAND KNOWS NOT WHAT THE LEFT HAND IS DOING

A gtance at recent Government of ndia statements/actions with regard to sexual
minorities. - -

On 25 March, 2000 the. Law. Commission of India, in its 172™ report (review of u rape
Wlaws), recommends that. Sectlon 377 be. dropped clearly stating that “we are of the _opinion that Section
377 deserves fo be deleted"

Oon 26 June, 2001 Ind:a vehementiy opposes an attempt by 57 countries (the Orgamzatlon of the Islamic

' Conférerice) to exclude the nternatlonal Gay and Lesbian Human Rights Association from deliberations

at the United Nations General Assemby Special Session on HIV/AIDS..-Stating unequivocally that

excluding IGLHRC would set “a very. bad precedent" that the Indian government recognised gays and

‘ leSblanS as “a cruc;al populatmn whose needs had to be addressed in the condext of HIV/AIDS" and
_ towards that conducts support programmes catermg to tite health risks of this communlty

On 6 July, 2001, the Union Mmlster of State for Heaith Mr. C.B. Thakur appears on Star News to

reiterate India's commitment to including gays, leshians, bise_xu_als and_transgenderpeople in the
Government's HIV intervention efforts : : o

On 7 July 2001, the Uttar Pradesh polsce raided the offices and arrested the staff members of Bharosa
. Trust and Naz Foundation Internatlcma LN i Lucknow

On 30 July, 2001, Indza votes wnth the Organlsatlons of the Islamic Conference to deny the international
. Lesbian and Gay.Assaciation: a: place at.the United Nations World Conference Agam‘ﬁ Racnsm {o be held
in September in Dua’ban South: Africa. : :

" Government 'poli'cy “ori NGOs working on HIVIAIDS: The National Aids Control Policy,
specifically mentions “men having sex with men” (MSM) as one of the categones with high risk
behaviour and therefore in need of intervention.

¢
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SAME = SEX DESIRE AND MENTAL HEALTH: AN INTERNATIONAL
OVERVIEW L L

" Across the: world, medical associations and: official bodies: of numerous:mental health: disciplines
have de-stigmatized homosexuality and alsc explicitly prohibited attempts at “reparative therapy”,
..or conversion therapy.. The American Psychoanalytical Association’s, 1894 statement perhaps
~ best. summarizes the views of the global medical establishment when they  describe
homosexuality as: - : S
“..."neither ‘mental illness’ not moral depravity. It is simply the way a minority of our
- population expresses human love and sexuality. Study after study documens the mental
health of gay men and lesbians. Studies of judgment, stability, reliabfity, and social and .
‘vocational adaptiveness al show that gay men and lesbians function every bit as well as
heterosexuals, ' o - '

.~ Contrary to what some imply, the incidence of homosexuality in a population does not
appear to change with new moral ‘codes 6r social mores. Ressarch findings suggest that
efforts 'to “repair homosexuals ‘are nothing more than’ social - prejudice garbed in
psychological accoutrements.” . -

" Récent stateménts by professional health and medical organizations include’:
International

«  The World Health Organization” removed fiomosexUality from its list of mentat iinesses
in 1981.

* The American Psychiatric Association® removed homosexuality fror its fist of mental
ilinesses in 1973, though keeping ego-distonic homosexuality within the DSM."In 1988,
even this was removed, The American Psychological Association® similarly removed

homosexuality from its list of disorders in 1975,
Voices from Iﬁdi‘a_

* The recent guidelines issued by the Indian Coimeil of Medical Research® include the
“Code of Practice, Fthical Consideration and Legal issues” which, when speaking of the
use of Artificial Reproductive - Technalogy (ART), states that:
There would be no bar to the use of ART techﬁfques by single unmarried women or a
lesbian couple or a gay couple who wish to have a ehild and no ART clinic may refuse to
offer its services to the above, provided other critaria mentioned in this document are
satisfied. The child thus born will have all the legal rights on the woman or the man.

' Full texts of all declarations can be obtained from www.ngitf.org

2 Full text available at www.who.org _

3 The American Psychialiic Associafion’s position on Gay and Lesbian lssues Is available at:
hitp:/fwww.psych.org/public_info/homose~1.cfm - .
4 The American Psychological Association’s Guidelines for Psychotherapy with Leshian, Gay, and Bisexual Clients are
avaifable at: http:/fwww.apa.org/pifighciguideline. htmiftop, and its Poficy Statements on Lesbian and Gay Issues are
available at; hitp:/fwww.apa.org/pifstatemen. himl

§ Guidelines available for public view at hitp:/ficmr.nic.infhome.him
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Asia

Dr,:San'cieep Vohra; Senior consulting Psychiatrist of the Apollo Hospital and President
of the Delhi Psychiatric Society, as well'as a member of the Indian Psychiatric
Society -has this:to: say: "Our: stand remains the same. Homasexuality is not a disease,
and we will continue to treat it that way.”’ ’

The Chinese  Psychoanalytical Association adopted a resolution in 2001 which
accepted the guidelines of the 1973 APA resolution and has removed all references to
homosexuality in China that refer te it being-a pathological disorder.

The Departmant of Mental Health in Thailand has declared homosexuality not to be a-
mental dlsease accepting WHO guidelines issued in 1993

N'orth Amerlca

The ‘American Medical Association (AMA) released a report in 1994-DEC which calls
for "nonjudgmental recognition of sexual orientation by physicians.”

The Academy of Pediatrics’ and the Council on Child and Adolescent Health have
also; stated that homosexuality is not a disease and that reparative therapy can be very
harmful for adolescents.

in 1999, American Academy of Pediatrics, American Counseling Association,
American Association of School Administrators, American Federation of Teachers,
American Psychological Association, American School, Health Association,
Interfaith Alliance Foundation, National Association of-Sthool Psychologists,
National Association of Social Workers and National Education Association jointly
issued a“-document titled: "Just the facts about Sexual orientation.” They additionaliy
expressed concern about harassment of gay and lesbian youth, condemned reparative
therapy as potentially harmful and of little or no effectiveness.

4

International Governments and Law

-

*

‘North - America; Homosexuality is legal in all countries of the continent, and

E discruminaﬁan on ihe basis of sexual orfentauon &;Ilegal in most places.

Europe, Charter of F‘undamental Rightb of the European Union adopted in December
2000, inckided sexual orlentatuon among the prombited grounds of discrimination.Gay
marriage ahd full nghts to gay and lesbian couples are guaranteed by governments by
the Netherlands, Belgium, and Denmark. 8weden, France, England, Germany,
Spain, Portugal, and Switzertand ali recognize same-sex domestic partnerships and -
prohibit discrimination against homosexuals.

)&frica: The constitution of South Africa prohibits any discrimination on the basis of sexual
orientation.

1 Arvind Narrain and Tarunabh Khaitan, in the paper Medicalization of homosexualify: a human rights approach
2 Policy statement, "Homosexualily and Adolescence,” American Academy of Ped|atncs Pediatrics, 1993-0CT
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. South Ame.ica: Governments of Argentina, Brazil, and: Ecudador; and the countries of
Central- America, including: Guatemala and Belize, allprohibit ‘discrimination against
homosexuality and recognuze the nghts of same-gex couples

*  Asia: Homosexuahty is Iegal in Chma, South Korea, Talwan, Japan, Thauland Laos,
Cambodia, and Vietnam.'

*information cited from www.utpopia-asia.com -
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PRISM LEAFLET ON EQUAL AND INALIENABLE RIGHTS

Whereas recognition 6f the inherent dignity and of the e'qual' ar‘Id inalienablé rights of all members
of the human family is the fqun_datign of freedom, justice and peace in the world”

We are lesbian, gay, transgender, bisexual, trahsvestite, eunuch, Heterosexual transsexual and

We have the right t_'d. life, liberty and'secuirity 6'1""pe'rson* -

“We'shall hét”be_édb}é;ctéd‘to interfarence with our privacy, home of correspondence, nor attacks upon
our honour and reputation™: i i s o : : :
We have the righf to reb.bgnition everywhere as a person before the law*

We have the.righ_t.to'b_e' equal before, the Jaw and are entitied without any discrimination to equal
protection® ¢ L

We'have the right to freedom of opinion and expression, including the. freedom to hold opinions
without interference” and to seek, receive, and impart information and ideas through -any media
regardiess of frontiers™ - : : et ' -

| We have therright to freedom of peaceful:assembly and association*

“We have the right {0 a full and wholesome life. - Tl

* Universal Declaration of Human Rights, United Nations General Assembly.
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PRESS RELEASE

PUBLIC ACT!ON AGAINST SECTION 377 IN NEW DELHE
July 1, 12pm to 2pm Jantar Mantar New Delhl

The public action is a demonstration of SQIidarEty against the injustice meted out through Section

. 377. All progressive groups and individuals are united in their effort to combat an . archaic and
oppressrve law that provides absolutely no protectron to these communities agamst state and
non-state viotators of human rights. In adcirtron to protesting the silence around issues of sexuality
and homophobia in Indian society, as well as contestlng homogenous views of “public morality,” -

.. we will be making a direct .appeal to the newly formed Congress-led United Progressive Alliance
Government to take steps to end discrimination under Section 377. The:existence ‘of this law also
hinders the drafting of a substentive new law on Child Sexual Abuse — a law fhat is critically
needed and bemg constant.’y demanded by chifd rights groups across the country.

We would- also iike-to draw the ‘attention- of the UPA Government to the  petition filed against

Section 377 in the Delhi High Court. The next hearing.of the petition ison July 7, 2004. The

petition calls for a “reading down” of Section 377, which would imply that consensual same-sex
_ sexual actzwty between adults and i in pnvate wouEd no Ionger be a crlmlnal offence ;

Section 377, as it exists today, violates equal access to the rights of life, health, property and
choice. This is a law that affects all of us, regardiess. of our sexual orientation: and goes against
the fundamental beliefs of this nation — democracy, equality, a belief in human rights, dignity and
freedom from viclence for all. DISCRIMINATION OF ALL KINDS UNDER: SECTION 377 MUST
END NOw!

Voices Against 377 is a Delhi-based coalition of groups working on women's rights, child rights,
human rights, sexual rights, right to health, and lesbian, gay, bisexual, and transgender issues.
This group seeks to draw public attention to Section 377 of the Indian Penal Code, 1860 — the law
that penalizes "carnai intercourse against the order of nature” and effectively criminalizes same-
sex sexual activity between consenting adults, and even certain sexua! practices among
heterosexual consenting aduits, in private. It is a law that has given legitimacy to gross and
sustained human rights violations against lesblan, gay, hifra, transgender and bisexual people,
thus negating the constitutionat claim of equal citizenship and protection for ail,

_Thus far, members of Voices Against 377 include: Amnesty International india, Anjuman,
Breakthrough, CREA, Hag, Jagori, Nigah Media Collective, Nirantar, Partners for lLaw in
Development, PRISM, Saheli, Sama and TARSHI. We invite other groups/individuals who would
like to lend support or learn more to join us at the public actlon and/or contact us at
voicesagainstd77 @hotmail.com.
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TIME LINE FOR SECTION 377 PIL

2001, Naz Foundation |ndiaﬂles petition in Delhi High Court, through Lawyer's Collective, asking for reading
down of Section 377 IPC-—| o, asks for private consensual sex between adults to be decriminalized

Jan_2002, Delhr Hrgh Co tiss

Sept 2003 indaan government files its response opposmg petltlon

Nov 2004, De|h| ngh Coun dismisses petmon saylng no prosecunon pendmg agamst Naz foundatlon Indiaand
petition not valid unless filed by the communiiy that is direcily affected :

Oct 2004, Roview petition ﬂled before High Court re'garding validity of PIL
Nov 2004 De|h| ngh Court rejects appﬁcaﬂon for revsew _
Feb 2005, Speclal Leave Petltlon filed in Supreme Court on Emited point of validity of PiL:

Apr 2005, Supreme Court makes orat observations that the case involves a public mterest issue and one that
is beang discussed ali over the wortd Cour! nssues notice to the govarnment
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Vioices Against 377: |eaflet

MILLION VOICES CAMPAIGN

The ‘Mltlxon Vo;ces Campa:gn is a campatgn to coEIect voices agamst Sectlon 37 )
Indian Penal Code, as well as various expressions on sexual nghts and. sexual dtversnty The
campaign was launched on December 9;: 2004 — the eve-of Human Rights Day; and-will continue -
for at least a year, culminating in another campaign event at the end of 2005, Through this campaign,
we: hope to' put forth the diverse opinions and experlences of sexuality as a: response to Sectlon
377, as well as to counter myths and taboos about issues of sexualtty in somety

X

range of issues ~ including women’s rights, human rlghts child rights and the rights. of same-sex
desiring people — which seeks to generate and deepen dlalogues relatmg to sexualtty, mcludmg
marginalized sexualities. . ' s et e e i -

' Member: orgamzattons first. met in early 2004 to: protest agalnst the Government of India’s
response to the petition filed by.Naz Foundation India Trust i irnthe: Dethi: Htgh Count; chatlengmg the
constitutionality of Section 377 of the Indian Penal Code. Within this law, “Whoever voluntarily has
carnal intercourse against the order of nature with any man, woman, or animal, shall be punished...”
This law, through its definition, applies to all forms of non-procreative sex betweén any persons. Yet, -
it is interpreted to apply to homosexual behaviour and is used largely by law enforcement authorities
1o harass and criminalize men engaging in homosexual behaviour, While it makes invisible same sex
desiring women through its narrow definition of what constitutes sexual intercourse; yet it is used by
social institutions including families to harass them and compel them into heterosexual marriages.

The demand to decriminalise Section 377 is an-issue-of social justice that everyone, .
irrespective of their gender or sexual orientation-should be concerned-about - for:the: struggle -
against control of sexuality is directly linked with our struggle for women’s rights, our fight against
fundamentalism, our vision of a just world, where people have the freedom to be different and yet
be treated as equal. ‘Voices Against 377’ aims to raise awareness about the violation of people’s
fundamental rights and specifically, the marginalization and criminalization of same-sex desiring
people, including gay, lesbian, transgender and bisexual communities enabled by this law.

“Voices Against 377 has latinched this campaign as a means of generating dialogue and
making visible the opposition to Section 377. The idea is simple. People everywhere— on the sireets,
at meetings, conferences, and homes - will write/draw whatever they want to about Section 377, .
same sex desire, sexual diversity, and sexual rights on pieces of cloth. These will finally be stitched
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together, like a ‘quilt’. In doing 50, we hope also to strengthen our linkages and widen the spectrum
of groups that walk with us — activist groups, NGOs, students, medical practitioners, legal
campalgners the works :

By the end of the year, on. Human nghts Day, 10‘h December 2005 we hope to be stronger
together and _more-effectwe in making ourselves heard Ioud and clear R T

Q.uri email asiQress:;,vorc;es,againatﬁ??@.rjeqiffme"-_c_om ek g

Spread the
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Voices Against 377: Leaflet _

THE WOMEN'S MOV_EM:E'N'I." AND SEXUALITY: STRENGTHENING OUR STRUGGLES

“Personal is political” has long been a rallying point for the women’s movement, and never
has it been as much applicable as in the reaim of sexuaiity. From abortion rights to the use of
contraception, women's groups have campaignied for the right to control sexuality and bodily integrity.”
For women, the only legitimate expression of sexuality has been within heterosexual martiage, -
rigidly circumscribed by caste and community: Sex for pleasure has traditionally been taboo for
women, who are expected to merely 'submit’ to the sexual act to satisfy their husbands and produce
children, preferably a son. Of course, whores/ prostitutes/ sex workers are at the other end of the
scale, their entire existence constructed around sex. Patriarchal control of women’s sexuality is
reinforced by laws, as well as biases of the judiciaty, to bolster attempts to maintain the unit of
family — however oppressive or violent it may be. IR N

_ Sexuality encompasses a broad spectrum of experiences — relating to our body, our thoughts,
our emotions, our relationships, our preferences, and our choices. Thus, sexuality is a part of all
our lives. Our class, caste, religion, gender and sexual orientation impact the way in which we
experience sexuality. These forces do not however operate in isolation. Gender and sexuality as
we know as part of the women’s movement often interact in a way that strengthens patriarchy. The
label of the ‘good’ woman and the ‘bad’ worman are old tools of patriarchy. Another example is
provided by the necessity of marriage. Patriarchy demands that men and women enter into marriage
- an institution that has been used to control women’s sexuality — in order to ascertain the identity
of the father, so that the patrilineal mode of inheritance of private property can b-? maintained.

There is a need now to deepen our understanding about how the institution of compulsory
heterosexuality relates to such forces.  And:how-any expression of same sex desire threatens
patriarchy. The very possibility of two women desiring each other strikes at the core of the patriarchy.
Patriarchy requires that men (who look, dress and behave like ' men) and - women (who look; dress
and behave like women) join in marriage, procreate and form'a family. Any alternate expression of
women'’s sexuality is seen as flouting the norms of what is considered to be appropriate behavioui -
for a ‘good’ woman. Therefore sexual diversity challenges the heterosexual norm and shakes
the very foundation of patriarchy. : : Cw :

Mainstream society is so threatened by these alternate expressions of sexuality that it intensifies
the pressure to marry on its young men and women. This has driven many yoling lesbians to commit
suicide to escape from this pressure. For instance, in Kerala women from poor, working class
backgrounds — plantation workers, agricultural labourers ~ have resorted to this drastic measure,

This clearly belies:the myth that same sex desire is an upper class phenomenon.

We also know that forces of religious fundamentalism are deeply threatened by expressions
of sexual diversity. An obvious example would be the intolerance exhibited by the right wing towards
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the movie ‘Fire’. Or the most recent example provided by the Akal Takht's Jathedar Joginder Singh
who invoked the arguments of: religion and tradition and said: that same sex desire is an “anti-
human’ tendency. . - :

It is clear the emanclpation of women cannot be’ neatly divrded mto the rrghts of
heterosexual women and the. rlghts of same sex desmng women - including lesbian and
brsexual women. An engagement wlth__rssues of sexual diversity can only deepen our understandmg
of patrrarchy and. forcss Iik& ) fundame 'ahsm It can-also contribute to broadenmg the scope of our

mvo!vement wrth |ssues of sexuaiity, whlch has 80 far been Ermrted to women s reproductive health/

_ We nesd to engage it os, other than drscrrmmatron and vsctrmrsatron to also talk
about women’s pteasure And here we need to address all women. An assumption that pleasure is
a-luxury:-meant:only. for: uppsr class: ‘women seems to assume that struggles: related o’ poverty
marginalise women's right 10 dssire.who, when and how they want: As activists: who work with. poor
women = rural and urban=we: knsw that. thrs not true.; RN

© All movements are strengthened by drawing connsctions with each other Thrs contributes

toa hohstrc understandmg of drsériminstrsn,.and adds to. the process of demandrng and accessmg

Wrthm the law Sectron 377 ofthe Indran Penal Code states (of unnaturaro‘ff“ences) ! Whoever
voluntanly has carnal intercourse against the order of nature with any man, woman, or animal; shafl
be punished...” Thislaw, through its definition, applies to all forms of non-procreative sex between
any persons. Yet, itis interpreted to apply to homosexual behaviour and is used largely by law
enforcement authorities to harass and criminalize men engaging in homosexual behaviour. It makes
invisible same’sex desiring:women:through- its narrow definition ‘of what constitutes sexual
intercourse: Yet, it is Used:by-social institutions mcludmg families to: harass Iesbran women and
A csmpel them into hstsrosexual marriages i s R

_violatrons based on sexuel drversrty is garnrng
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Voices Against 377: Leaflet

SEXUALITY AND FUNDAMENTALISM Explormg Linkages Confrontmg Challenges

Vorces Agamst 377 is a coalmon of Delhr—based groups mvolved wrth a range of tssues =
including | Women s rights, human, rights, child. rrghts and. the rights of same-s : de_‘ i mg people.
We seek to generate dralogues retatmg to gender and sexuatrty and. to campatgn against Section
‘377 of the Indran Penal Code (whtch crtmmalrzes ah' non»procreattve unnatural ! ,exualr cts and is
used to wolate the rtghts of same sex desrrmg people) .Sexuality encompasses abroad spectrum
of experiences — relating to ourbody, our thoughts, our emotions, our relarronshtps,tour,oreferences
and our choices. Thus, sexuality-is a part of all our lives..Our class; caste, rel ? ton, natronaltty,
gender and sexual preference rmpact the way m WhICh we expenence sex i :

Voroes Agamst 377 has Iaunched the ‘Mrlhon Vorces Campaign’. Through thrs campaign we
hope to.bring together various. expressrons on gerider and sexuality. As. part of this:campaign, we
have also been organizing meetings with grotps in the ctty which work onarange of Issues such as
women s rtghts, caste based dtscnmmatfon health and soon..

Fundamentallst forces have Eong made use of 1Ihe Ilnkages wrth sexuality it ls‘not dn‘fscu!t to
identify instances of the suppressson of sexuahty by fundamentalist forces in order tu'_further their
mterests “Hindu' right-wing ‘forces’ have vehemently expressed their |deo|ogies through sexual
violence agamst Muslim women in Gujarat-and through their viclent reaction:to:the:film:‘Fire’.. The

“ recent: vitriolic reaction of the Jathedar of the Akal: Takth-in-Amritsar:to:the introduction:of a. bill
permitting-same-sex marriages in- Canada terming. homosexuality as;‘unnatural ‘and inhuman’ is
also a case:in point. Additionaliy, refigious texts:including:the Quran-and the Bible.are used:by
religious leaders 1o prescribe:conformity to-a set;. moral: standard of Ilvmg, anyone dtgressmg from
this way.of life are humiliated; ostracized.and even killed. The:rape: of awoman:in Mampur by: Army
personnel, which:sparked. off numerous protests in the: country, points to the: fact that the useof
such methods of repression is not limited to non-state actors aloné.: : :

“The Use of sexualtty by fundamentallst forces’ spans Across m' ages to choices
of everyday life. In‘Gujarat Iong before any killing began the bodies of Wornen were centrally used
1o polarize the two communities: The rallying cry for large-scale moblilzatlon ‘of Hindt and= for'the

first time, adivasis was “They (Mus%tms) Despoil Our Women"’ Building‘on prevatlmg Hmdu—MUsI:m
antagonisms, feeding into insecurities, stoking fears and the successtul implanting 6 a Belief that
the majority. Hindu community is under threat from the minority.commuinity.led-to the crossing of a
certain threshold where an “othering’ took: place which enabled the most heinous. crimes to be
committed.. The stereotyping of women into.the.categories of ‘whore’ and ‘goddess’, contributed to
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women of the "other' community ehjoylng Sex unhke the ‘dutlful’ good woman Srmultaneously, the
men of the ‘other’ community get constructed as anrmai Irke and oversexed Iustmg after and a
threat to the women of ‘our’ commumty

in everyday life on the other hand there is a constant opposmon to inter-caste and inter-
religious marriages and intimate relationshrps, more so with same sexrelationships. This repression
goes beyond external control to mternahzed guilt; anmetres and fears abolit different experiences of
sexuality. including: masturbatien herefore, any- expressrons of sexuality outside the accepted
heterosexual norm are seen ae perverted and dewant constltutmg a potent threat to the moral and
natural’ order of thmgs ' : ~

Fundamen"ailst al ty'ol_create monolrthrc and opposrtlonal ldentrtaes

different forays Th quag XUa ity € and queer potltlcs allows Us to deepen our efforts toa
understand and chalienge the baels of fundamentahsm(s), be it I’elthOUS fundamentalism or militant
_ nationalism. : S B :

change that goes beyond the iesue of individual freedor'ns’and the interests: of same-sexdesmng'
people including lesbian, gay, ‘bisexual: and transgendered people Such a perspectrve breaks.the
culture of putting a safe dlstance between us’ and ‘those whose rights we struggle for’. The challenge
lies in making these interconniections ur: strength,:in evolvmg strategies ' to »ggrk together and
realize our dreams of a world where all people ive with freedom and drgnrty irrespective of their
caste, community, religion, gender of sexual preference.
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Leaflet on Lesbian Suicides

RIGHT TO LIFE : DENIED

4 October, 2002 : Two young women wete found dead in Satyamangalam forest in‘Tamil'Nadu: The gunltthey
suffered when their relationship with each: other was. discovered made them take their lives. in thelr suicide
notes they begged their parents not to separate them in death at ieast . : . :

12 November, 2002 : Two women threw themselves in front of a train in Bhuj, Gujarat. Their sunmda notes said
that they were endling their lives because their fammes had arranged thelr marrlages They did not want to be
separated. One of them died on the'spot: :

13 November, 2002 : Two young women consumed po;son ata coffee p!antat;on nearthelr homes in Kerala

on the day one of them was to get engaged The other was to be mamed in January They d|ed on the way o
the hospntal

WAS DEATH THE ONLY CHOE(_:E FOR THESE WOMEN?

Apart from rape; sexual-harassment and bride burning; violence against women happens évery titie a wonan
is married.against her will. It happens every.time, a woman feels guilty for wanting:to be happy.and every time
that a woman must die because she is unacceptable to saciety. .

Lesbian suicides area result of society’s attempt to restrict women’s ohoice's and c"ont_rol theif lives.

'WE PROTEST THESE DEATHS - *
*AS VIOLENCE AGAINST ALL WOMEN

Ashray Adhikar Abhiyan, Action India, Breakthrough, CREA, Human Hights Law Network Jagori, KRITI
team, Nirantar, Prism, Saheli, SANGAT, Vikasini;, Lawyers Collective - HIV / AIDS Unit and wm




